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China-US Legal Contest: A Brief History of “ Double Remedies”

Against “Non-Market Economy”
Xu Chengjin and Gu Bin

Abstract: The China-US litigation in the case United States—Countervailing and Anti-dumping Measures
on Certain Products from China (DS449) originates from a fundamental question of whether the United
States is permitted to apply countervailing duties against a designated non-market economy (NME). As a
designated NME, China challenged the US practice of “double remedies” simultaneously in US domestic
courts and in the WTO dispute settlement mechanism. The US Court of Appeals for the Federal Circuit
ruled in favor of China and outlawed the Commerce Department’s decision of applying countervailing duties
to Chinese products. The US Congress overturned the court’s ruling by promulgating an amendment to the
US Tariff Act, which provides Commerce Department with the authority to apply countervailing duties
against NMEs retrospectively. China brought that amendment to the WTO dispute settlement. Unfortunately ,
due to the insufficient fact finding at panel stage, the WTO Appellate Body was unable to complete the
legal analysis and therefore failed to declare the US amendment to be inconsistent with WTO rules.
Keywords: Antidumping and Countervailing Duties, Double Remedies, NMEs, Amendment to the Tariff
Act of 1930, the Chevron Doctrine
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of World Trade 239, p.240, footnote 6.
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