TE I 5 RS- Z 18]
— B AR SRR

& K

W OE: m2FERR - A EMN CELRE” (just war) Bt EFREOLESAETE
K¥h, Ad1id %Aﬁ*% Hreg CENKERT AHRERREKEH L CHIFERA
RMRET Ak, 2RAMNERLBAES FIH0, EEL%T —5, RFFRSEGHE T
TAGBRBET “EXKE”, PATRHFT “EXHKE” 5§ “EXKE” (formal war) @854k
YR H G AT, MEHNRFEBIELELARE M T EIHEZ G ERE LR, AL@ETTF
mAFiE R AN G X, THRET RSSO R P, sl JSHEFEE—®E
TLE AR LA, MR LA A 00 R B B AT IR BUS R R R R R\ e, AT S A
B Rk b A £ X AT EAEIE R T A2 B RE,

(B Ry FH BEE EXRSF EXRF

- 5 i

1625 4%, fi =22 2R - #5955 (Hugo Grotius, 1583—1645) [ =FAE¥E (F5H
SE3E) (De jure belli ac pacis)V FEE LRI, FRFE RO = T4EEAE . A= H4EE, 768
LU A 2T R U R P A 2 B, & R BRSNS B L (g 5 RE) 1R
AN, FRgR4s ) g AN M Zy) i1 2 2R 2 B A A2 UL AR B . X
RS R T BT 7 A B S B O R TRIE . B TR R, B L RNE S, RO R B
%#%ELM%&ZW,WFA——%EE@ﬁ%iﬁﬂ%QE——ﬁﬁﬁﬁo

LEWUAR 97 Wi —, OB SR e E A R kil — S, F L, BT T L E L

B, TR EIE BTN

Hugo Grotius, De jure belli ac pacis libri tres, In quibus jus naturea & gentium : item juris publici praecipua explicantur, Paris,
1625, BFAZS AL RIS SR . FRHEE L (James Brown Scott) FERFHENY “EPREZEMIE” (The
Classics of International Law) HAJJLE A, Hugo Grotius, On the Law of War and Peace, translated by F. W. Kelsey,
Oxford: Clarendon Press, 1925 (LLFfaiFRk War and Peace) , Faie TR IGFE T SCIRAS 2 1646 EMMETT IR, dL 24
S FH AT RTINS — M. 4, Woe (Tuck) HARMKYE 1853 4F vk SR S 4B 4 FEAY JEIE A (Richard Tuck
ed. , The Rights of War and Peace, edited from the edition by Jean Barbeyrac, Indianapolis, Ind. : Liberty Fund, 2005) 7R
BT . ASCH I EERAEIURTE (Kelsey) RYSRA, 84S THITRBEEAR,
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ERESMEZE

MR PTRY TR, 0 ARSI Ui Iz o Jeisdi s sy, Dhsise . SOk, R R
FOMHE | IRE R SRR, MR T IR AN . S, A AR, R
AT E b — /Ny, B RACA =E S EPRIE ARG, B (HARIEIE)  (De jure
praedae commentarius) V' (HEFEEHBIE)Y (Mare liberum)® F1 (45 HF2:) , Al MG HAY
RE, XA EPREFEAR, MR THAE R UL, I BA R EER i, PR TAKRA
IT—4 257 507, ERMBIMBRMAE N “EEREZA” WA 4 WX — PRI R AL 58 4 %
4, WIC BB AR WO [ B RUARE B R b A A DTk, — ARG e, ik
FE 17 AR = TR S 25, BJEAE 18—19 20 MR LT 50 BRI RA H Ak Jm 2 T, Hule
18 20 A P RS O BIg Rz, %55 BRI B S R AR T e fe, 25,
b ¥ AR B — I AR R BE T, BRSNS I I PRk 09 A SRR A i AR TS, 45 1]
HNA Y 3

BEXTHE 57 75 307 ) 1] o v SEAELRC S ER RO TP, 20— R B AR P ) BB 22 T e AT B A 0 0
W8, T ANBE Mt Pk i) B &t Il il O 0l S AR b 5 A B A B R O IBR f) ke 22
ik, BRSO S BIEYE, & Bhr%s, iz, HOA RIS 557 75 10 T 2 0 s
TRIREEZ i, A RE XAt A SEVAELA R A P R A £

TEIX—INRBRZ T, A SORE G H1 F S8A% 55 75 BT i) S0Pk e BRI SO o TEAS 57 75 Wxt 1]
PRiEmysTEkeh, fe) W ANHIR, JCEERMOC T CIE ARG By, Xt T RS 1
ML EBEPTF P IE SRR e Se, —Jr IR T AUE PR A BE ST, @iy,
WOF WY “IESURGE” T T T B B IR AR, © R 7E 18 20 i) % 20
M B, E—EZepE MRS, Y SRR BRI, (BAEER) RX

@ Hugo Grotius, De jure praedae commentarius, The Hague: Apud Martinum Nijhoff, 1868. A4S W, “ [E PRk 28 S FE”
HFRYTEIEA, Hugo Grotius, Commentary on the Law of Prize and Booty, translated by G. L. Williams, Oxford: Clarendon
Press, 1950 (LA fFK Law of Prize) o iXJEHE 53 F5ITE 1604—1606 AEHI ], 52 fif 22 R B0 Al 9 B e O R 46 0 — Mk
THAREAHR S B R, R R R, M5B L T dne s, MR EERIERE N T — WA AHE, KR%
RN, MBI A TR RS U FIE SR o Be . (B2 CHPEIR) Br—/NaRsr (RIER =5
HEEAmIET) LS, RIRRRER, EEANEIRAASTRIRE, BB 1864 57T T TIMASAALRATA, 4
HWHZAEMERA A Z T, T 1868 4FIE IR, KTIERPMIER, (RPSMEE) M GEfake) <
AARZMZAL, BXERSAH BT HA AR .

@ Hugo Grotius, Mare liberum sive de jure quod Batavis competit ad Indicana commercia dissertation (Leiden: Lodewijk Elzevir,
1609). YiFAZ: Il Hugo Grotius, The Freedom of the Seas, or the Right which Belongs to the Duich to Take Part in the East
Indian Trade: A Dissertation, translated with a revision of the Latin text of 1633 by Ralph van Deman Magoffin, New York:
Oxford University Press, 1916 (LA f&j#K Freedom of Seas) o %45 AN 1604—1606 4 E iy (Fiskikit) Hry—iB
I¥o 1609 4R, TEAT 225 PP 2 AT AR EORFI Bl Fel, ARENEEA RO AT 2 BUN 72, K ShBIgai e, HikoY
FWOk AR TITH ClZREIE) BRRSE + BT M), L G A b)) sy il E 4 i, ARy
FETHE AT 22 (I LT A AR Z) B AL XA R 80 TUH/MItFr 2151 T ERIAIL, HEFIRT K
TRIAFE H HSSEG A B “TTAERR.

® MR BB [EEEE B ], Rt HdEIE. 1966 4, 356 -382 H,

@ Renée Jeffery, “Hersch Lauterpacht, the Realist Challenge, and the Grotian Tradition’ in 20th-Century International Relations”,
(2006) 12 European Journal of International Relations 223, p.224. FiH « K% (Renée Jeffery) 28 HEHE, B, #%9%
FHH) (R SRR —A57E 1625 4E5) 1758 48 2 (A EV I T 50 W, (2 TE4E T kY 100 48 HAER T 2
W, AIAA 1 BT LB S 55 75 B 26 T4 5 A WS 78 18 20 th LU AL TIK 3] . See also J. G. Starke, “The
Influence of Grotius Upon the Development of International Law in the Eighteenth Century”, in C. H. Alexandrowicz (ed. ),
Grotian Society Papers 1972 . Studies in the History of The Law of Nations (Den Haag: Martinus Nijhoff, 1972), pp. 162 - 163.
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PABISCIT ANBSE T AR IR TR BB, X RRERS 7 W “IE U e” ER R
WO AR UG, R TR T B B, B ik i R m DR 43 D s e AR LA 5 7 T Y
CIE SR MR HIES AR @

ORT, ACRFA VP (RS HEE) BSOR, ek, 25 FHR 1 A"
AIRE IR TR S, FORA BRI — VIS, BEEMILAMERTE, PIP RS S . B
m, bR ZUcagih, A RIE RN P AT AT N AR AN SO A, BT UL EA TR SRR,
— AR BRI AR RS R, A S A2 BT E R T Y RIS
PEZR AR 57 75 W AR AT A S8 2205, TSR] 48 Rt SR K 5 0 7 A 36 AR ——28 1k — V&
e e T 694 A

SRR T, K0T F IR SCE I HSOF A RIR T CIE R, S —E Y,
A IR BE, RIIDORAERR 57 75 it s b B 2 B R 8 . N SRAF 2R AT 352 i 3 3C
AR, WITFHEENROAET RGBT IR, BAETREE T “IE XK
F7 5 IR ZERRL K T ST, (A S U AR 2 S A T X
ZIA RGO R o W RSO, ST FOR A 5 1B BACREA C AR AT R T R
IR A% 55 F5 30 1E SURAE™ RS, LSO HBE Ay B A i

IR, TR AR 57 75 WA U A AR ——RE IR A B | ISR BRiE )Y IR R A
SR DT AL T, RIS LT Bk AR s v — R A R RIS, R BRIk
HOIE T B IIAN] EI A —AR oY o ERIRATE SNz, LSO, RN R A
PEBORREF , IS 55 75 07 I I (R AR 358t K, SR U 57 75 S8 T T A e DA ) T R L2 A g e ) L) ffe
FeRngrE, AR A s R MU [ Bk B A AR AL o RIS, 8 3 I 23 Xk 55 75 07 10 2% o e
By, AU TIEATEIE, BRI TR BRI AR R R AR, HE 0T F A A
TEBE X A R PR Y STk, AL A BRI ok, tid i e e N LABE R SR DR Y
77 PSR 5| NTTi26 A= R B A R i 7 s 2R B

VAR, 2R AT A CE Prik i 2056 i il n) S AEREZR RS e 5, i ) SCA (TR HOR
(A SFRE) 5 (HPOEIR) X PIRRAE P IR Bk AR B AR ) AR B, Eopr it
%57 T HRCAA B . fEICEEAL b, 47 I E PRk b0 ILARBR, R Rk S AR Y R A
SR B SE BOA A7 AR A 1E T s U 2, X A E BRI A s AT 6 Bk AL A
B F AR,

@ Hersch Lauterpacht, “The Grotian Tradition in International Law” , (1946) 23 British Year Book of International Law 1, pp. 1 —
53. S5HRIREE (Lauterpacht) ASWBUAOCT A SHP RGN “M 55 iiess” B [B1J; Mary Ellen O’Connell,
The Power and Purpose of International Law: Insights from the Theory and Practice of Enforcement ( Oxford; Oxford University
Press, 2008), pp.30, 32, BEEAIK (OConnell) MEAJZIURER (Kelsen) 7RG W FIRE B IE 157 75 4y
W&, See also Hedley Bull, Benedict Kingsbury and Adam Roberts (eds. ), Hugo Grotius and International Relations
(Oxford; Clarendon Press, 1992), esp. Chapters 5, 8,

@ MWL _EB: [FEFE%]. 356 —382 H, See also Cornelius F. Murphy, Jr. , “The Grotian Vision of World Order”, (1982)
76 American Journal of International Law 477, p.481.

® Grotius, War and Peace, Book I, Chap.II, §1 (4), p.52.

@ Grotius, War and Peace, Book 1, Chap.II, §1V (2), p.57.



ERESMEZE

TEFEA BT Z A, A AE B T7F I Jus gentium W&, 76 T #G H AL A
REAERENE VAN, 7RI —1 5 T A BE S i H A At iy A 1 RE AR

Jus gentium LEA R AR R B2 AR 0L, T T 2R, B3R T A R B k™ A4
I V5, i T 2% MBI S AR LA A S BN 45 R TR LA L [R] ) A B 7
HEABOR SR Z EEA T HE AL, @R DERA SR A B aEA %, FUSREES BA A R s i
AN AT LR 7 ERADRIEBEMNE TARBUA LA N AN Z BRI, 2wl
SER R BUA SRR L 2 8] e R AIE? XS R OB S — A 5

JUERT Jus gentium WIPEFTARBEG 27, (BAES Thik b, IXANTa) A FEAR & S = LU R SE 1Y o
BRI (Jus civile) BEZRIXFR, FRFGIRLEIIRE D BN R GIMEN L LESMBA
MEZ A RFERAER D XA ER Jus gentium SBH RN “TT R . J7REEA B EE,
HEAMT REE—F, FERFBARDANZECRMER, B TREE, A0, Jus gentium
A LAHIR AR IR LE i B 2 0 [ 58 5 LB BOR SR Z A A OC R ATA AL, gl YRR, 54y, iy
&, (BRI REE THSh . XA W Jus gentium, VEY “TTERET HEONTEE.

(—) (H#FkEL) P8 Jus gentium

TERAEE N CHPRIEIE) H, 57 F A Jus gentium BESWIG T2 Bk, (HIFIES
7RSI B, TR DT T Rk B k1 A I, DUEES A AR Dl X4
() L3R 5 1 — B2 VAR I SR AL O R i e, R R S S E 2 T AR K, A
BRI COTRGE” EON R RIS FIE T, T RIA B ARE LA A IR A
ST IR

IR AL R AR, ST T, AEAE, R LA R AR A AR
MR RIS o “RIT RIE™ A bl —Fh B 2REE, RO AR (B “IRF AR
L) o BRI RS A R A IE R ERE, (RBUN AR A0, DOEHT T A2, KIE
AAZ o WG IR WR TR R s 2 R R AR, i S I e SE 0 i 1 U By
PUE, MR AR PRBIEZ b, R AR SHIEk

%55 T — AR I T 9 WU 13 Tk, AR R IR R A SEAR TR 2 I S A
IR e —SETE M TR Ar R, BEA SR WA R R, AT LGE i B B 2 24
WIBRASIE . 2RI AU LA T AR [ AR AR 55 (0 A, T Howhias 7 — 1 2 A AL
TARBERBANANZE PEERZEEEERR, 57 FHRE, it A RIEERTT RIE,
AR IS AR A SRAUHIRERE 1 A3 1, 38 3 28 He S AACRI AT LA S 1 R R AR, DS [
VA AR X, & G B — URRI R I T

O M (FHEEE (E), BI5EITE 1994 4ERR, 55 86 - 87 B,
@ Grotius, Law of Prize, Chap. II, pp. 8 -30.
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(=) (&EFL5A-Fk) T8 Jus gentium

A2, FERFERER (RESAFR) b, #5555 0 B RIE R Jus gentium 21 E
SNRJRIESE T CGRAREEIE) RIS, TRl AT T — SRR, B, T A
gOM WK WMRI T, MR R AR R E R RS, Ik, AR
HREGEAMRGINE, MR, BRI ARTE (“mA/ 25 IEERE ) AFAAI H
SR (CVFRTHERE”) o BRI RS, R ERRCE R FHE MR, SRIE T
A, BRAAEE ahEs, WAEEOGE TR R RS . AR =f. —REK
2 IR WEZERE VL E TSR0, B Jus gentium; = JEAE1E VG b LR 505 A A ik
WMFEAITLEREI S . FEIF L5 .0

Mandatory natural law

(XA BUN A BRI, “ar AR I TERE )

Natural law
( BERIL) Permissive natural law
(VPRI B8RS, <Pl HERE”)

Voluntary divine law
(MEZE)
oy Universal voluntary divine law
Law (%) (3 A R )
Special voluntary divine law
o CHBRR B )
Voluntary law

(BED) Voluntary human law

(NEZ)

Law of nations ( Jus gentium )

(LU S ik IVE B SE i, TR )

Municipal laws

(%)

Laws whose application is more limited than manicipal laws

(PR 2 A T Rl T 7 Y )

TEXHL, “FI AR MBSTHA T, MIFFTHEE M EZ RBnk, HoAEEE P
CHREILT ok, AT AU GlZRIEIE) RS IR AT, BRI
WAESRI A, 2 IR S, FERIT ARG AT 2 & T IR, B
Sy RZMAE, etz X —ARERKEA B, “3% L A S WAGEm
DA™, RIMEFRAT B A R R AL, RS0 LA, 808 LA, @ AoRERaR
g NZE. 5 GliRIEIR) AR, #5775 M i HUS IR L X B ARG FIsik, JERTH &
T TMAR 2N H A 5 R R p il b ——3k . B NEBE AR, BAE 5775 il

@ Grotius, War and Peace, Book 1, Chap.1, §XIII, §XIV (1), §XV (2), pp.44 -45; Chap.1I, §V (1), p.57.
See also, TANAKA Tadashi, “Grotius’s Concept of Law”, in ONUMA Yasuaki (ed. ), A Normative Approach to War: Peace,
War, and Justice in Hugo Grotius ( Oxford: Clarendon Press, 1993), pp.51 -55.

@ Grotius, War and Peace, Book I, Chap.1, §X (1), p.38.

® Grotius, War and Peace, Book I, Chap.I, §X (5), p.40.

@  Grotius, War and Peace, Prolegomena, §11, p.13.



ERESMEZE

W — A B E TR . X — SRR AR, AR SME R R ROR . HFE, #8575
Wr AR, AREET ANZANE, M “XELDNIELET By, B bl SR diRERA 1
AME” U KRR LA AR R B . TTIL, #597 T HAEAE R A IR E SR B AR kAR
T, IFERA P A RER AR AL

[FEE, AT RE AREMANEEX A, il di/NT Jus gentium WG, AN “HWI%T
Ry MR W AR, TR Jus gentium B2 ANZEM—F, 0T Gligkkig)
() “WRGTTREE”, JEAASSEIE: o Jus gentium FF-AF F 2 B 04 18 A JE0I) BF de 2, 1 S 3 T 52 b
HE, BVEMARE ZHERENGEZ L, &AM SR, HE R L FEREE S AR
MEZREESE, BAEEZ Y, FEREEE R T RE”, MmNy “HEE., “HHE
7 BSOS TRk CEFRET BAGESIEEN, (BEXAERZ S Z AR,

WA AREATT EEN RS, ARERTEAL, AR ANEEITRAS, e U H KR
DAl B — S B AR () am A PR NS I AR, VR N IR T B AR RE 2R A AR L ik SE L o
EEES, AREPEALE—A VA" (permissive domain) , J7 [V AT LAFE I Hh TS A0 @
ZErAnt, &AL WA HLUER R a2/ 28 R R B AR B S HERT R, A
B EAER, AT AR MAERIANEL, R P EL, BT T REEMY
ML TEGISMES T, e, 7 EVE e H 2 T LU A RvE, HORdix s
TR BRI T 2 0 IR . Xk, J5 SO TR

TSR, M7 HI TR, REARSNEX B “ERE ik, BWRAIRE
T CARE Mg fln, e (RESMVE) MIFREBE, ABNTFRE SRR AL
. SR AR RES CRE TR —EZEAR T AN Z RS, g, J7E
AR R T HEREFIRE R AR R, 2R T 5080 oA B R 28 A5 AR R ) 25 10 7= 2 1 @ 3Nk
Zia i, JFEMIAC E PRk BT AR R IOAE, DLE R AE A E— AR B, R R 3. H
T GE . FRBHAD A ST AT R ET L RR E NZEp2 o XOR—SRi T s A
BB ZTHE BRI AR, DA ABIES, B2, AL W amE e, 5—Jrm,
57 FIE TN, AR S R T2 es#5, Mesrets G ikny i & FB . X
FRE A FNBGRIA X BUTFA o TEAE 57 IR, k2 B BEACH) Jld 567 2 S T AN 2 9IRS T
P EF AN AR, MR EAE S AR R, WAER THER St BR 540 A
SRATTE, Ml — s 2 e, S TS AR SR A A S B4 . B SO R B
A PR 3EE , IMAREL T SR R A

= WBEFHRRFEER

KT IESRA RIS . A A Y B, SCTREZK, IE XA P E &

Grotius, War and Peace.

Grotius, War and Peace, Book 1, Chap. I, §V (1), p.57.
Grotius, War and Peace, Book I, Chap. I, §I, p.33.
Grotius, War and Peace, Prolegomena, §17, p.15.

® oo
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E T IESORAE I — S RAR IR IE SO B REE: ey DR U B S SR i, it 2 W A
A B 2B A AT - PIZEJK (Thomas Aquinas) EARFIR T X — AR IR Y EL B
e, T IE S R BRIE AT LA b R o He—d RIS IR (Jus ad bellum) , &K
ORRSAP A A S, B, i T AR e AE 0 FARCR S TR e
ML (Jus in bello) , BV, A Z IS, S AT LA HIRLEaas . S Rse H bR . SR HUH
LRERIAIAT R . W FR RS . B SO E R AT R, B, PIWTIE— s B
TG R B[R B g e, WS A URIE S0 — 7 oie7eiE Lk JE ikt B S AR 1
e, HRAZHRR R, 1Tl IS — VI FBL R RO, MR IE 5 7E i 4 b oo ik
A AETEA RO

W57 B — T HAELE 1 8B P72 P IE U IR it gt Rl AEAR £ 05 S 1 B 2 Ry 48
1B ERAUEIE AR IE SORAE, HARYIE 2P n] DU IE SO i — VIR T Br g ik, hit—
K, AT IR P AA LR B S A Z o AR A, AR B AR KPR e A v 25 A
Feli R fE R, AMCENIE SC AL L IR A B I B A A, R RE D 4 )k
K, TEXTT R M, BNl L HOR AR BAR BB, A A B BRI R
IEREX—INHATRZ T, (A SFEE) 07 =4, MORREME 235K A R, 55—
BHE T 2R AR 2B DL ROk S P 0 AR 5 BRI B T AR
W DT ERE AT RS B R A A AOM] ) B R SE AR ] AR A B IE S B, BRI R A Y
LT BRSSP R R Z 5, SEEONTT BL SP R AT g B, B R Y
L7 VUE, BLUER—BRgR o Beaml, 25N R ans” M S ik XA
RMEUAR 55 75 W i) A BIE , 487 S Z AR SCHK o IE AR B, RBL TR 57 75 T i ik
i E IR NN

(—) Fif&kFeE (Jus ad bellum)

KT “URERFIIE", M5 HHEEEOC0 Y2 I Y B h . ko, A7 = Fp R o] LAY
SRR B IE S B - B KA RUIRANARTT . Horb, B TR R R IEAE B T AR T, KA
A AT R AT XTI R B AR AR E . T =AY B e i, EHEZ TR
4, HALRTERGR 2

X R BN, K7W E A X AT SCE, Bl BRE T R LT A A
NARIE XA SRIE# o P IE Iw A2, WRLeAE e 2S04, O A ARIE AT [ T 7
VE, RSB IFARGIIE . Al A TE5RAR 1k — U0, AURCA R SE EAATRE, 10 EL R g iE BT
o WG, RS HIER, BEPEFRARIE S FB, BPUTEAN—FEZET 0 Hit,

O SIEME: (PEIBERAZEIELL) , w55 BN 1997 4R, 48 135 -136 Ti,

@ Peter Haggenmacher, Grotius et la doctrine de la guerre juste ( Paris: Presses universitaires de France, 1983 ); Peter
Haggenmacher, “Mutations du concept de * Guerre juste’ de Grotius & Kant in La guerre”, (1986) 10 Cahiers de philosophie
politique et juridiqgue 105 ( Caen; Centre de publications de I’"Université de Caen), pp. 105 —125; Hedley Bull, “The Grotian
Conception of International Society”, in H. Buiterfield & M. Wight (eds. ), Diplomatic Investigations: Essays in the Theory of
International Politics (London: George Allen & Unwin, 1966), pp.51 —=73; B& 0. KIEAREE . “BSH" . KIBARE 5
[ & FRIDE: 7—2— - 707 47 AI2BIT 58S, PH, IE# (HEM) ], #ut: R fFa, 1995, 113 -
196 H,
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b ) AR A A IR Lk AR T 2 P 05 SOk BT, BROE X LEIE AR L, s A AT
BoR MU X — i B b B A A A AT, (R A E R AR, BT e g e
BHESORRE, FFARMAY F5K

AN, M LI I T U E KR T B ) Iz I R SRS AR Y e,
FPETE, M55 W 2 IR SR R A A SRS . AR, B BB, K0T
P SRR URAR A IR — 28505, 50128 A Y IE S iy, 200 T RPIRSE A A I S Bl
A BTN 2, R PRI R 2 IR, #895 F5 TR AR il 25 1 — DT Y
W&, X T IREE LB I R4, AR 2 eI SR mi AR i ST HE R 19303 | o

[RIMF, %55 75 Ml i ARRARTR], X0 1AL SRR 8. % 55 75 WAy 32 250G 00
GOENIK, (BRI AT E RS A B A Bl IR SR AU Ak, fERZEUE T,
LR A SORIRL R BT [/ — 1 R AR EE© filhn, x5 i SO KRR 14 3 iR s, @
A T DL AR A o AR T 1 B P A PR | XA DA A AR 25t ] g 3k ]
TR Z BTN, EARE RO RS, RIS T A SR RE R B i, LT
SOTRIRAE— 2 Tl A AR R S SR R0, T L 25 I 1y [ 5048 B8 A9 T 22 T — D1 3 )
1, R AR R WAL A AT R X — (A, (HE SR, b e B OB RIS 57 75
Wit AR A PUARRIE K & T Rl — S 2 EoRAER, iR — & ik ik
FRAL T B, LAFROR R EE 3 ) Pl A7 B S A M AR B

T AR 2 28 2 OO FIJC 3 A R ELR A R, M 55 F5 o, (6 5C TP A IE 5 Lk 77
TEBER TG LU T, N AT Rt Gk s i 4. © i H, RIEERA IE S H e, AR SRR 3h il 4,
VER—FhSET, Bl IX AR, AR AR L SRR T 2 A RIE 20
A% 57 75 M AN AL A WA 51 2 H AR S T 25 B by 22 6 s A 14 4% o S AR ASUR A BR A 8 A 4 1) B
pr, T ELR PR e VR 58 A e i (149 S PEAR B — 2P UM i o RV X R IR I U — Rl I RS
MAREHESCSS , (H O e ] DL — B

(=) ¥®&EPahik (Jusin bello)

PR 7 e Bl A B 1E 2 B e 2 ) R 0 — P AR, TN T E 2R A B, BRIXOT TR
iz TR RS B U el A0 A 401 35 00 00 — RhigAe . BART B A = AR LR IC S
(Inter arma enim silent leges) , {HZHE ASZHCARAIFAERE AT AT IAZARTIEHR A0, #
55 T TARIR R RO k. (e (B SRRE) M55 75 30N AR IE AT [RIE B A
FEATHE TR P EVER | A2 N B (UnsEpete e . Bk . S

(€] BiA Gl - BEor. (A SHPFRORGR . AR 97 75 0 B RS Y BOA BUAR S EIFRRYY ) , BHMAERE, e atibk i et
2009 4ERT, #5130 7,

Grotius, War and Peace, Book II, Chap. XXII, pp. 546 —556.

Grotius, Law of Prize, Chap. VII, p. 68.

Grotius, War and Peace, Book I, Chap. 1, §I1I, p.33.

Grotius, War and Peace, Book 1, Chap. III, §1I (1) (2), p.92.

Grotius, War and Peace, Book II, Chap. XXIII, pp. 557 -566.

Grotius, War and Peace, Book 11, Chap. XXIV, pp. 567 -577.
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N& . WOIREWAE) « RO W 5 B o GG ] 40 E AT A i PEBR B, R PR VR S I 1R,
WIS KRBT RERE 1 T N % 5, A3 i AT I SR @

{EA% 57 75 W B9 55 TR A 1B T BAR A S SO o BRICLASE, Atbad PEARRST T /R EOBU5 1%
Sz, XFFE SRR, A RAARYE ST A FA I 25 By i by 1R B2 il i
W, MHEEC) TS5 S TR0 & RSO B SR, D BT R R BRI, O
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Grotius, War and Peace, Book IIl, Chap. I - Chap. IX, pp.599 -715.

Grotius, War and Peace, Book III, Chap. XI — Chap. XVI, pp. 722 -782.

Grotius, War and Peace, Book 1II, Chap. I, §I1- §1IV, pp.599 —601. W PG E M. “HEFyk” . RIBIEELGH [ kS -

FRIDW:: 7—3— - a7 47 ACBI LS AL ER GEIEM) ), H . WEHE. 1995, 397 -399 H,

@ Grotius, War and Peace, Book I, Chap. III, §1V (1) (2), p.97, Book III, Chap. III, pp. 630 - 640.

® WFFEAAKEATEE LR CIENMT WXy, SEUN CIEXHT 5 BB BXa, CHIRZ A E
H . fil, Lauterpacht, “The Grotian Tradition in International Law”, pp.5, 7. 745IREFEH, MEFIN “1F XikSF#
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“IEX” RHSRE FHIHE S, See also Murphy, Jr. , “The Grotian Vision of World Order”, p.481. #&JE (Murphy) 158
TR, WEFN CIESURGAE TRy CIES 8RR (cause) TEIATE FAYIE M, EDEEXSHHIT
RGN (lawful) | SZEE A0 BOR BA BAE L E UM, WIRJE T8 B FH T UL« IE SRS,

© Grotius, War and Peace, Book III, Chap. IV, §1- §III, pp. 641 -644.
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O VPG E: WAL 414 -441 B MIEGEWG: [7a 7 o7 R ], Wt EKEBE. 2000, 151 -153 |,
@ Grotius, War and Peace, Book II, Chap. XXIII, § XIII, pp. 565 —566.
@ Grotius, War and Peace. , Book IlI, Chap. IV, §IV, p.644.
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WP E A, YRR | 441 -446 B MIEIEWR: [7a T 47 &), 151 -153 H,
Grotius, War and Peace, Book IlI, Chap. X, pp.716 —721.

Lauterpacht, “The Grotian Tradition in International Law” , pp. 1 —53.

Grotius, War and Peace, Book III, Chap. XI — Chap. XVI, pp. 722 -782.
WP E A, CHRAIRT | 441 -446 H,
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Lassa Oppenheim, International Law: A Treatise (Peace), Vol.1 (London: Longmans, Green, and Co., 1905), p.79.
Lauterpacht, “The Grotian Tradition in International Law”, pp. 1 —53.

Hedley Bull, “The Grotian Conception of International Society”, pp.51 —73.

John Westlake, [International Law (War) , Part Il ( Cambridge; Cambridge University Press, 1907), p. 3.

Lassa Oppenheim, International Law: A Treatise ( War and Neutrality), Vol. Il ( London: Longmans, Green, and Co. ,
1906), §61, p.69.
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@ Lassa Oppenheim, International Law: A Treatise ( War and Neutrality) , pp.56 —57.

@ Hersch Lauterpacht (ed. ), Oppenheim’s International Law ( Disputes, War and Neuirality), Vol. I1I, (London: Longmans,
Green, 7" edn, 1952), pp. 177 - 178.

@ BRI H AR T (Peler Haggenmacher) SCBLHBAE I, AL BEAE QBRI B A FAS A 21 A 52 1

Sy HME— FARAIE, M55 T A A2 HE S BRI E SR X — WS X S, Rl O 55 75 i A AR — T 24
R4 /K (Emmerich de Vattel) BH#fi#E HI Y, Haggenmacher, Grotius et la doctrine de la guerre juste, p. 1.

@ Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (London; T. Payne, 1789). WiFARZ I (%)
it (GEMES LR FIR), BPBEEARE, TS EIRE 2009 4EML, 56 363 T,

® XY Droit international , & K F] SC [ diritto internazionale, P4 BE S 39 derecho internacional, 7%§j%§ 7 (1Y direito
internacional, LI XML mexmynaponnoe mpaso, #iE A2 BN B AR . HAESCH ) Volkerrecht, LK f8SC YT
SEMT21E P Volkenrecht, #FAHY T law of peoples, 45 | J& jus gentium JEIARZ AR .
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@ Alfred Verdross and Bruno Simma, Universelles Vilkerrecht: Theorie und Praxis ( Berlin: Duncker & Humblot, 3™ edn,
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Between War and Peace

—A Review of the Hugo Grotius” Law of War Theory
He Mu

Abstract: Tt is well known that the theory of “just war”, proposed by Dutch jurist Hugo Grotius, has
had a huge impact on the development of international law and has been widely believed to provide a basis
for the post-World War II principle of prohibition of the threat or use of force. However, the popular
reading of Grotius does not catch that his thought is characterized by not only a systematic interpretation of
“Just war” but also by the maintenance of the continuous tension and subtle balance between “just war”
and “formal war”. The antithesis between these two concepts is often overlooked or dispelled by
subsequent theories on war. This article gleans from the text of Grotius’s works and reinterprets his works on
law of war as it is, and then proceeds to point out some common mistaken conceptions in international law,
their causes and impact—positive or negative—on real-world political structures, before ending with brief
comments and outlook on the norms governing the use of force in contemporary international law.

Keywords: Hugo Grotius, the Law of War, Just War, Formal War

(AL, 20E)

- 109 -



