M 547 N EIRE WTO “INABUE " PR

M E: WIO “mAsUEH” kel &2 WIO R R E S M, SEBARLLY M
BEETERM, WIO “mAEFH” ZF B THHE WIO 2 Lm0 il )E i, s TiX—
SR IIE, RETERBIT ARG EREINELSZ L (LA EHENY) mESE
&) hA e RBERA A S AT BREER & "SRR R o9F MR, e TG

FAHDRREEEZABBEMIELAS KRG TESE, WI0 692k 5 3 ik &, F SR G ITH
BT AR EANER, WIO “mANE R RAEKT WIO 2 eyil e h, WTO
CMANBUE R PEy A WTO LE" (WTO-plus) £ 22 WTO — f% AL %537 hm N px, 764 S AR
EH .

KR META  “AERT  FAHBER ELEBRFY HAER

=\

— PFENERSHRIAR

AR, WTO “IMABUER" AREHVERR 52 2] 1RGO B9 SCTE, B H0R o XE AR 19
“szﬁﬂoﬁiﬁ?<W%$%m5ﬁ%M%ﬁ(EWGMTWMI%mﬁgﬁm%%ﬁ
X CIMABGES” MRS Tl FHPEREL, 5 rp A SGH) 3 A SEAF——2007 45 G I 1
By % (DUMaRR “PEm %), 2009 43E . K, S0Uaryrh EER R T (RUT
FrCHPEERORIZRT ), 2012 4R SG R 2 IR E R RIE AR AR 7 i 08 52 50 ASCRI 2386 e 55 15
HE%E (LANfRR AR @ S ST 56T — i S A nT 3 F 1 (] R 4 ORI 43
WTO L5 AN _LIRHUA AR RO DR, T L R S Ky (e N R i A

# RIUCRZERRE AT 2011 -bA, PEAb Bk R E bRk A B i

@ Julia Ya Qin, “The Conundrum of WTO Accession Protocols: in Search of Legality and Legitimacy”, p.1, http: //papers.
ssrn.  com/sol3/papers. c¢fm? abstract_ id =2419847 (last visited February 10, 2015).

@ China—DMeasures Related to the Exportation of Rare Earths, Tungsten and Molybdenum, WT/DS431/AB/R . WT/DS432/AB/
R. WT/D$433/AB/R; China—Measures Related to the Exportation of Various Raw Materials, WT/DS394/AB/R, WT/
DS395/AB/R, WT/DS398/AB/R; China—Measures Affecting Trading Rights and Distribution Services for Certain Publications
and Audiovisual Entertainment Products, WT/DS363/AB/R.
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EADY (DUFERR CREIIALGE)) 5551 ZVH X “WTO HhE”® mieigs!, Ar b E ]
DI 5. 1 500 RS HETE T | GATT 1994 — el SN A TH00E s 128 o B R AR 22 Fn e ]
Mt gerh, AUOEHE R ChEINABGE ) 5 113 ZO AR 5. 1 &—HA X WTO P
SETX GATT 1994 14 B i Al p4g 5|, IF AR F1 GATT 1994 e 7776 % WLBE s, R i o =
TCHEAEAR S| GATT 1994 — B BIAMILE @ AUIE: GATT 1994 — B I ABGE " FknT
WA — A, gk TadESEE, K. PE . S PYE Sy Kb 20 N5 =07 A
BEE,® TTARRAM LRI KR 7 000 BRRR T o O fA] A 28002 ) R 2 A AR 3 R P R e 2
RIEAET, WTO P %A B ALE 1995 4F WTO o7 5 8 “ A BGE B kA, 1m
XFFIX ik, WTO (A REE A RlVESIIE”, W& RSF T 74 0SSR vk, B
AR LRI A 25 R HE . WTO Bl b RYE “ ImABGE 1 e, T T WTO Alhs
BRI T LRI WTO 557 (WTO-plus) , [FIRHEANBEEES | BA 24 BIAE T — k5 41
WUE o BT WTO FE7E 25 55 551 380015 56 ()l 82, © DR T 3k A ) 8 e 4 S 2 X 3 g 5% 7 2 o T
LI o XX — SRR EE A MR RIIT A, 75 2 MARA B3OS I ABCE " A A v i
[ 5

WTO “IIABGE” & WTO o7 fa, Bl iys (DPmg gy kAR 5 A8 ) 5
12,1 208052, 9 5 WTO Fr& 8 M RGHEML; X8 “MABGE " KEHA “IMABE "
(1) WTO fin A TAELH S BETE AR 3% “ M WTO X557 45k, 4, “IMABCER” By
Bt AWe? M EAET OCT 4 imff 0 537 09 ) PrailE R s e, 51T
PABE R WTO Frififif gt 72 v i IR 4 5 8B KT WE27® WTO 3 “IMABGER” &/ “AUCEf,

O (PEMABGESR) 85 &8 1 FWE: “EARFHEUSHFE (WT0 thE) w7 UEHR S AR ML T, &
W 7220 W SR I AR AR A B HRE TR, DMETEINAJG 3 4F N, (T4 7 Hb [ A Al 29 AU o T B A iR S B
WP BRI 5, (B 2A BT SR IRA S E AR E ST E 51 5 b R ob .~

@ PEBEYENG LRI ChEMABGES) %5 45 1 3P R “EARFEFREUSHE (WTo thE) morE
PG ACRIB R BL T " iy WTO BE , e BARIRIER . MR “WTO BhE” . S0 E &R E L
PFHLF R4 (WT/DS363/AB/R) 55 222 -223 Bk,

® CPEIMABGER) 5511 455 3 FOME . T ERIBUHIE A 1 D= i 2Bt g, BRAEABUE B MHE 6 g B
SE AL B GATT 1994 5 8 ZRRMLEE M "

@  “The obligation in Paragraph 11.3 is not subject to the general exceptions in Article XX of the GATT 1994 ; and even if it were
~~~~~~ China has not demonstrated that its export duties on the products at issue are justified under Article XX (b) of the GATT
1994 as measures necessary to protect human, animal or plant life or health. ” See Panel Report of China—Measures Related to
the Exportation of Rare Earths (WT/DS431/R, WT/DS432/R, WT/DS433/R), para.7.196.

® ZH5PEMIROE0E. B, NER, R B BN, HA BEE L MR, BTE . PARERTRE .,
E G, MR BTREE . ORRIE ., ENEERTEE., REH. RRE . B,

© th WTO IS T RIS (Supachai Panitchpakdi) ) ZIHRBIRZE 5278 (WTO B 7R T-4F AR AL BRSO
AR R, X TEMIAKE, BRI RIGEER, WAL AR TR RS, EERMET 4 —3
PERFR v, Sad B SCHR T T AR AT UL . See Peter Sutherland et al. , “Future of the WTO: Addressing
Institutional Cchallenges in the New Millennium”, WTO publication, 2004.

@ (Efmg g AR RS HAYE) 12 5558 1 e A B K e AL B AP 51 5 56 JR KA Wb E AL £ 31 5 5 U
TEHLE B A 07 T A 98 2 B EAC SCRLX, TR E S WTO SUE I AEIMAADNE

® MWE201544 A, WT0 pE R RRA 26 > WTO Frif R AR IMABGE BHEEDE R 1R, BRE & ifF 352 [ B2 K HF
SRS HEREZR AN (DSA049) , ARG g v [ AF o A 5 BB Rl O i im0 . e A SE . b B ISR R
FRPEM RS, EIRHUSERLER S (G T84 W SCESR h R AT HAE CREIMASGE Y (T EIA TAEH IR
) RARRL A .
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LT B (WTO PR5E) BILLER Y X —hriEaak, XMPRFE “IABCESR” BTk
PRt T, ErhER R KA RCE X R CWTO HhE” ERES WTO 2P fF
1 (SR A it R R U E ), watle “MABCER” & WT0 X—Z A A 5 HA A&
PESCPFRI LR 2y, (EIFAEWRE “IABCE " B9S2l R T R s T (S R A1
SEHEFR A AR E) B GBS RS BE) (GATT) | (555 EE) (GATS), (5#
SR KB FIAE) (TRIPS) B RS C R4, H “MABGER” SHELH AL —
LI GATT . GATS, TRIPS 2522301 51 %) Hh e B A K FR e ?

T MGRLERIE T CIMABGER” $F] S0, ENIMEE L TSR R R
B BIE BT B WA N RITIRIE . A o7 - AR - 0 (Claus-Dieter
Ehlermann) F1%35/K - 4K (Lothar Ehring) tAZh: “FrplbiimA WTO #4 i —Fp R sk JE X i &
o “MABGES” Mo (WTO PrE) BIEIE (amendment) , P25 WTO BipE B i LA 5 [
PRIEFTEETL- - WEERE B, CIMABCE S R sy WTO B i 4 R 70 S B WTO
PRERMEIER " @ HR, ZHCAFIFA SRR WAL P A ST 2 754 X 2% 20 Y 1E
XBIE, EAETREMG AL IERE 148 bR fERIRE P 280F s i WTO “InABUE R FHFA
Fia (CHPE ALt R R 5 A hE) 5 10 R TBIERME, LK - EYEK (Steve
Charnovitz) W, “IMABCGER” FHAEX WTO e IEXEIE, M2 (modification) ;
WTO ISR 2 —# “IMABUER™ B8, &M T WTO B 5 W] AL #f 2 g “H5”
(overwrite) , (HALEA BE—L00 0T “IMABGES" BABUINREMIE ST @ W=
KEEHL - $EW3 (Mitali Tyagi) MAFZNEEERIRE | BIE. MGPRE . S5ILRFFIEZM
Br “INABCER” BRI, &0 “IMABUEB” 8RR Z 5300 IR AR e ir i i
B, SRR TAESCER T AR WTO SRR, T LI AL T 3858 EAPRIE @ KBS - 42
WA BRI, “IABGE” ATUBOAE R (HERA LR AL) 5 31 255 3 3P i
JEUME”, 5 PbE D RE H AR R B A AR R SOMTAR B BUR 2.9 56 [ UM S e i %%
fli (Julia Ya Qin) Z#EMIE BN EA B S D BE 89 5 0 B J5 50T B F BER B AR Im A BSUE
B OBIER Wk CIMABGER” BT ST E AR WTO 55 2Z 8] £ WTO BhsE ;
JEHIE, WTO “fnABUEA” Fdb “H WTO X557 Zk iy WTO e fe 2 5 £ 18 J5 0
feg, PIMAATRER “IMABGER” Xl I Al R A SRR rsiag.© miEss
BXOREAZN T, “IMABCE " AT X EE— 248 5 A B DL Xt WTO 5 3k 1 #L AF: i
iBESS7 Sula g

@ See Panel Report of China—Measures Related to the Exportation of Rare Earths, para.7.89.

@ EClaus-Dieter Hlermann & Lothar Ehring, “Decision Making in the World Trade Organization; Is the Consensus Practice of the
World Trade Organization Adequate for Making, Revising and Implementing Rules on International Trade?”, (2005) 8 (1)
Journal of International Economic Law, p.57.

® Steve Charnovitz, “Mapping the Law of WTO Accession”, in Merit E. Janow, Victoria Donaldson & Alan Yanovich (ed. ),
The WTO: Governance, Dispute Settlement & Developing Countries (New York: Juris Publishing, 2008), pp. 893 —894.

@ Mitali Tyagi, “Flesh on a Legal Fiction; Early Practice in the WTO on Accession Protocols”, (2012) 15 Journal of
International Economic Law 2, p. 439.

® Mitali Tyagi, “Flesh on a Legal Fiction; Early Practice in the WTO on Accession Protocols” , p.421.

© Julia Ya Qin, “The Conundrum of WTO Accession Protocols: in Search of Legality and Legitimacy”, pp.29 —33.

@ XHZR: G “MABGE” 18 WTO AR e , 8 (EPREDIR) 2014 45552 11, 25106 T,
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FENBEIPI TN A BGE " Bk A et T Z0m M . AR SO X L T 5
WFFE MR AR L, 455 EPR L Z 2 IEAE AT R ZBEI 7 BE” (treaties over time) %
RO BT 4B 7 A Jo A7 D B RIS, SR “IMABUE " /9 i WTO (557 Sk
23k LRI EAT Y, (HELE WTO i HAEONE N R AR DI RE A BA B ifg; “f WTO X
557 o WTO FEAKLIE XS A [R] B 53 B9 BE0dE 1Y, HAT Bk o AR SO IS A7 A 09 48 2l 15 e 2
BE. PR ELREPLAE 5 T 5 47 B S A RSB . WTO 5& T J5 47 M fifg B AR 20 S ke . WTO
IMABCGE AR SRR S AR AT o 5 DU R ER 23 FE T #60t

= mETANEUSEHEEDHA

FESCEPHER TG, R AT B SE R IR 1T 0 B RE R A R . — ROk e, BiR
TR AR AT LR A IR | JBAT A0 BB S I (T 0y, A B AE U0
| ARIERIHNE DR DIPERIHDR 770, 1969 4F (AWM ALk A%0) 55 31 4403
ST | IR 31 A6 3 4O 2 WP HIBLSE TAEARLIIRE T I LT CIFEIE B RUR B
57 (subsequent agreements) Al “HJFHAT” (subsequent practice) 0 IASEBRFH R “ I
T ERHN TR “BURSE . PN LR, T “BURIE" MR
BB, IR 2 B2 T R e R BRI T D12 (ELAR 2 0 i L O
R BB #, HTESC B 2RI “RURATH" (subsequent conduct) | I 325"
(subsequent positions) , B/FAS/E” (subsequent attitudes) SHEHAIICPIH 5 WTO #6541
AL VRHURIAES P I BRIP4 M D500 BFLA, RBRIAZE 2 AR 24 BAITE I ™
R o DU BURHS - R (Georg Nolte) FEFAR# IV (EWANARLIIRALY) 45 31 K20
3aKH RURDIE" A CRURUT SR8 “BURATH" . ASCURM “BURFN" IERIRIF
Wik, ARG IR | ST B AR LI I FLARTESAAT , T8 G545 L
e, YL, ML Z Y R T 20 B AR BN A SR
SRS AT I MR AT AR R A0 RIS .

O FAFETTHITSCEET, RN (RAEMIE) W “subsequent practice” B “MR4T”, hESMCHRE M AT
B (BRI A L) HHBIFR B, IR L ST R B ARSCRAT RS BT B
B, B CYERIRAE LAY 31 KW 3R R E” A CmSRATT Sl WS TR .

ILC Yearbook 1966, vol. II, p.222, para. 15.

See Georg Nolte, “Reports for the ILC Study Group on Treaties over Time, Report 17, in Georg Nolte (ed. ), Treaties and

Subsequent Practice (Oxford: Oxford University Press, 2013), p.173.

@ WTO LZAM EVFHMTEHECZ BRI S 2 M. “Scheduling Guidelines” in WTO Panel Report of Mexico-Measures
Affecting Telecommunications Services, WT/DS204/R, 2 April 2004, and in WTO Appellate Body Report of US-Measures
Affecting the Cross-Border Supply of Gambling and Betting Services, WT/DS285/AB/R, 7 April 2005; “1981 Understanding”
in WTO Panel Report of US-Tax Treatment for “Foreign Sales Corporations” , WT/DS108/R, 8 October 1999; “Tokyo Round
SCM Code” in WTO Panel Report of Brazil-Measures Affecting Desiccated Coconut, WT/DS22/R, 17 October 1996, and a
“Waiver” in WTO Appellate Body Report of EC-Bananas 1II, Second Recourse to Article 21.5, WT/DS27/AB/RW2/ECU,
WT/DS27/AB/RW/USA, 26 November 2008, %% 5| 1 Report of the International Law Commission, A/68/10 (2013),
p. 33.
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(—) ®BBAT A FAERAL G AT A A

i JE AT AR BA G RARRAR L A IIEE, X —Fg Il HIF A e (MR RAIE A L)
AIREERZ P, HCE SR 38 S50 U J5 47 R BAT B R AR R SR A DIRE . Jeokrh T3 2
BIEZB S, ZSFARRPNRBEPARE L TSR, (E &S 5 5o i 2 AATE A

PRI KT (HEBIRATERNY) TR 38 K LB E e, A BTN 511 k1
FRONEL LR IR S ML IZAE : AR AT LU T A 208 L A i s A D 1 5 4%
= [ 7] e O HRE g i,

MR E PRk 2 B2 i LA, — D AR AN Y S BRI AR 208 T i — B4, AT RIAE
NENTN TRBEZ AN —2, AR T A E AT RIS, dnl I &
XA AT TR 302 EPREZ A2 A SO R B T 4 g S 29k b ss 2l
PARZACERM R . R Bl 2R 2 ke, 20 HOBIRRARREN, SRR
“ORLYLAUESY” R FRARESOT REBCA SR R AP R IR R, ANV AT R
VAR ] BE S BUARABE SN TS [ S AU MU AL X 2% 2 AR IE B 2 0T 1 A J8 35 7 AR
JEM (PR A S S 2 T AT R N SLIE MU HEERY ) o BeAh, A SRR, X — B R A
HBATFAERLES, ORI R AT VR SR AR — ROk il 7 SR 2, R
ARMEX 7> A R . FHARRE AR A o Wl OR B X — 2K SR B A, PR IE I AR E A
LA TS AL E L, Tl 54T 0 R AR I B S B 24k A T — L [E bR Rl ik ML 1
AL, I HARRAE [ A 8k J5 T ™ Ao 1RDEE s 0 SR 24 A ) 2 8 I 35 A 85 2 24 e 90 26 R
W AGE AL, WIAAEE e R 2By ™ IS5 e dh, S i 7= AR 14 2k 248 24 1)
AR B ROR M  © (HICIR ey, FEATIE RIS, B RBERAE R 53 IR, 15 2
MUk 26 ZEFEAL, 5 38 SR RIRAPN (AR LEAZ) PR,

SR, A S AT B AR X — N R A B WA (B R 2L A 20) T, Higf
| P S e X B A M L AR N Z TR GE e . I B e AR AR, A2y 2 55 [ A il s 1584 T
] DATRCIS SR 2, AN DR A 2% SC I I 0 2 RO 2 R IR BN T RE RS . it
RV 25 B e Bt (HER AN R AR A 20) i W SCHY 2 M0, (HX AR I T4 TH O %00
FAAERS, 88 d E PRI BRE AT . PR, V8 S et N 38 2 I B ZRUCRA R o 5
38 RN (MR RLNENL), BHANS (4ERARLREALY) 2 39 FIHFMTH — 5K Bk
RO, R SR VEE AL BT AR G — B SR Ak 2.0 Hoh, BRI AR SRR T T R
(Maresca) #K, “EPFREFFARILR T LB, ERRERE T B LIS NSO, Bl

@ Draft Article 38 of Law of Treaties provided as “ modification of treaties subsequent practice-a treaty may be modified by
subsequent practice in the application of the treaty establishing the agreement of the parties to modify its provisions”, http: //
legal. un. org/ilc/guide/1_ 1. htm (last visited March 30, 2015).

@ G (RAEMEE), IREm AL 2003 4E55 2 jR, 4 384 TL.

® See Georg Nolte, “Reports for the ILC Study Group on Treaties over Time, Report 2”, in Georg Nolte (ed. ), Treaties and

Subsequent Practice, p. 201.

AR (OREMIE) . 56 386 TL,

Olivier Corten & Pierre Klein, The Vienna Conventions on the Law of Treaties: A Commentary ( Oxford: Oxford University

Press, 2011), p.974.

@ @
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By (AN A 2) FIGRES 38 Zimil ikt s B Se R kAL v

[El Bk 2z B2 2009 AR5 61 Ji 2L iy ALY BE [ g LRrsedl, HH A FAERE
JEN TR ALY, MR T ESS SR 1T ASeH) . AR RRESR 0], T pl—
PERYZEIR BRI AR LA AR RIS AR LR A PR 75 5% . THIREE R o @ L, B
e EREARBLIRAG - R R AR IERERSS T 3 4y, Pl L mihe T7ess ol & T S 5
b ML 15T A S A 9] LA B A W)k A w195 R e S ) 1 22 i I bl E i) Je 4547 o 2014 4R [E
PRikZe 2 66 SR B I E L 19 (5 4 2 B OC R e 5 B R J5 1537 ) R 58 58 SO R T
TEPPERE] . i 5 2k LAY B E T REIE IEBUB USRSy, (H2 X 2Rl 5 PhE Je (SRR AR AL A 2)
55 39 ZRPTIRPME , W SEE 31 AR5 3 AR | ST AR JS PR I DX+ [ GOR ] PR JE
ANHR B 25 T 4 24 [ e I DI A R SR A BOR 2 ), IR () 28 ] LUHE HH AR 2R 1 9 3
B S AL BEIA W] 2 A B RS ], A RS AT Bl S 5 B B AT 8 IE 5B 2 AR 20 B AL
7 VST R RO, T G B M 1) TR A 24 5 3R I — B S AT R
LASSE Ty RS 055 00, B AT G TE 12 4 2 i kX e Al e B e @ w2 it
SR EE 275 W] LLTE 2% 2 A A — 2R LA J5 47 i 07 SR IE AU AE S Ak 2y, (HAE 4R 207
X i A R B R P 7 AR A, IR 4w MU SE B i) A i IS AT R B D A 2 B i R T
AR, oy, A SO B4R 29 77 0 1 54T B SR A R IA R — B0 A0SRk i — U
AnRer S AL, RIREA, AT A EROR BA BA B IE—FE 0% A A AT n] LY
FAMATARN . ARERBEN, PRSI INE, 52, EIFRA LRI 5k
AL

(=) RUBAT A EALHELF FINT 2 A—iE8

—IURAEAR G AR, i B RS SR A I TE T SR o 4R 90T (e 2R 0P T i A TP A B
A7 AR RE 42 G ) 2 Ml A B L ) 2 240 0 B B S, X 4% 240 L 1 LR A i e HL R A5 84
Hii o e J P AN J A T Shy SRR I BRI LA FH 2 8 1A 25 61 I e DA ML) )25 ik A7 &) %)
TARERASL T 2G5 o T A 2 5 v AL 5] P G O il i 3R , E AR Dl 2R 2 e AU BE L
WEOR G ERSC-IMERIE R, BVETELY SO AE B A S D0 T WA HERR X R BORM I . © JE T
X2 AR T B SR R E S, (AR SR A A L) B FURE I 54T O VA2 2 20 fff e vy 22
=, JFHBR IR R TH ] AT RETOR” Z b O (HERAN AR ATE A Z) R S
PrE MRS EATE T (AERARANEAL) 5531 2655 3 3%, A Rmm by <A BT

@ See UNGA, “UN Conference on the Law of Treaties, First Session, Summary Records of the Plenary Meetings and of the
Meetings of the Committee of the Whole” (24 April 1968, 37" meeting) , UN Doc A/Conf. 39/11, p.207.
Report of the International Law Commission, A/63/10 (2008), pp.374 -375.
Report of the International Law Commission, A/69/10 (2014), p.187.
BN, S FATERCHIAH AR M Grom e i, bRy B vl IR [ 46 29 J7 W il J5 B T2 B comercio” — ] (1 &
X, KRRl B ) e ] DA EAE S v 3k 2K A BE . See Dispute Regarding Nawvigational and Related Rights ( Costa Rica
v. Nicaragua) , Judgment, 1. C. J. Reports 2009, pp. 242 —243 at paras. 64 —66.

® Sir Arthur Watts (ed. ), The International Law Commission (1949 — 1998), Volume Two: The Treaties, Part II ( Oxford:

Oxford University Press, 2000), p. 689.

©® KA (WTO RlVEMREL) , JEITHR A At 2005 4EMT, 465 95 BT,
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37 (external context) , TIA & T4 32 SR04 ROR OGS, MR EA “HN” &4
SCAThREMmAE “HEHET K" (seem more in the order of confirmation rather than assertion) ,®

B2, 54T R AR 2 i B D) R — T i 57 7 [ B w) i LA rh i AR L o 7R 2 1Y%k
AAER], EPRENEVTE S a2, JF A B 5 R Ge Ak MR FH i J5 17 0 R il R 25 2
R —— EREHA A R b, @ RERRT N E0E, AEAE R MR- SR i
JEBATVE MR EE L, JF B R — YRR 5 5 TV R 45 20 e 1 D e AR I . 1 oAt % 4 i
ffpey (ICSID) bk 2 AR A5 B Hb e i A b R el )5 B s A )5 1547, db3E A th 3 5 IX
(NAFTA) i RATAG Y L G AR R 5 S0 PR el J 14T Dyt 1 1) 2% d SR ) R I R
PRSI © SEUN AR B e E A ER He rp ) A A 3 B i J5 4847, © I ox) F [ B ek ik g, R
R E ARG S B A O R AR E IR AR, E e R sl A R e o A
IR SO RR B TABE A R EE A L (primary law) iS58 5t 0 4 B D3 O S A7 2% B AE Y
TIAERR A 555 = R 21T R h b 0 S hoAS B 2% S J5 A 728 o W2l , AR PR m] A LR i 52
B, JEABEIT AR 517 R R R AR A B 2 Bl PR X A4 — 4R . R R R AR
FHi 547 R DA R AR R R i i, SRAR A E PR R AS R m A B X o, (R, G
WA, i 5P E S e AT AT AR A R R X — A D & (e R AL A 2) i
A, HOET SR bR B A 0 R B TR R rh R B 2 R0 AE T, R R R
(reinterpretation) i & EA W B BOROR B AR RS

245 ME, BEAE KA KRG IS ML SERAL M EWA T —E M “ER7, &
AT IR A A 5 2 ) 4 29 35 i b (R AR R I Z 00, AR 29 AR I 5 AR AR I (adaption)
PR BRI RN BT HRAIEREIER i B2 M8 o AxERE, 520 LU 517
R 7 A T IR R DA TS O PR A AT RE s AR SR A R IE B U E 2 R ik EATT X E N 5E
BIE P . WA A AR AR 2 N PR 1Y IS R A Ry S 24k A Y [ 4K ()
SR EPREZE R ST “ARRERTRIE S & B SRR S T I A0 A3 A K G
T J5 A7 R 0 E B w2, BRI S 1T TR AR AR AE LR o % T A DA LR A -
VR AETE SR — RS o4 it A 2940 29 1 22 8] 3K 0 0 il J5 B o 0 il i 4 7 A2 T 1) e R 7

@ Olivier Corten & Pierre Klein, The Vienna Conventions on the Law of Treaties; A Commentary, p. 826.

@ 1981 4F, SEEMOTRGE “—BEFT M CRERLE S (AR CPIREFNEEF") @ TH—XER
VAR, H SRR 1979 4F 11 H (38 EAME N A BTEHL B AR B 5 R A 58 B 7 R 205 A4 WU R, i 4
B H 45T 3900 I~% 4, See Iran-United States Claims Tribunal, https: //www. iusct. net/Pages/Public/ A-About. aspx
(last visited April 10, 2015).

® See Georg Nolte, “Reports for the ILC Study Group on Treaties over Time, Report 2”, in Georg Nolte (ed. ), Treaties and
Subsequent Practice, p.285.

@ See Georg Nolte, “Reports for the ILC Study Group on Treaties over Time, Report 2”7, in Georg Nolte (ed. ), Treaties and
Subsequent Practice, pp. 226 —227.

® See Georg Nolte, “Reports for the ILC Study Group on Treaties over Time, Report 2”7, in Georg Nolte (ed. ), Treaties and
Subsequent Practice, p.243.

©® See Georg Nolte, “Reports for the ILC Study Group on Treaties over Time, Report 2”7, in Georg Nolte (ed. ), Treaties and
Subsequent Practice, p.275.

@ See Georg Nolte, “Reports for the ILC Study Group on Treaties over Time, Report 2”7, in Georg Nolte (ed. ), Treaties and
Subsequent Practice, p.237.

-89 .



(EIBREFZRY 2015 £ 3 8

2, TEMREARAN N T AE R - (i J5 P A S4BT ) AT e S A 2 i AL e . X s
P LAY T e 2 il i A U BAR TR AR (RN R ATEAZ) 431 L3z b, W
HUEA PTRELE BRI ER Y (A IRANL A L)) FERE 38 ZANZRIB T AE . 8 5
i JE AT R R 2 AR, — T T A] LSS I AR A AT AR B R, 5 — T T
SURUAT i Hof 3 oh 8] B 92 1 £ Fre 90 2% 20 B TR 2 P9, DA A S B A% 2 A E R S e R A 1Y
A

B2, IEMNEPNEZR GRS TRy, a5 BT il B A5 29 MBSl 28 29 2 1) A4 SR BR 2 AR
ORI, T PR B R % TR S P 1 DR @ —TL4c 29, LLan WTO fy “JinA
BOER” By i WTO X557, FEakii LA AR UL WTO R PE RN AR, W REEA GEHF
ENER (SRR R R HA M E) F 10 KL ERBIE, WAGER HAE LI 5
ik —AREAT gk WTO BriE, IR et ® A AErE WTO e Mg B rf e« i) B g ™
s WS IRAT AR IYE Y MR IS AT B SR LR R A RE S A AN AR B B 48 A 9B SOCR
W7 (] 2 oK L8 [ B A 250N Tl B R A HILA A B WTO ) 4 i i RS2 e PP R 28

= EBRRAENAX TREITABKELAIR LR

RGPS RAN D2 H NI E S (G Rk A 2y) EXVBIEIATR il i f5 17
BB BRI, (B EPRL BRI AIESE B, BR T USRI SRR 4 4 dm 52 4 LA S —
By B RIS, AR B IA R 51T BA B SOk RO A

(—) KBRS AT A MR 2915708 B FR 5] ik 5] 451

BRI A BEMYF RN THUAT FA AR — 28, T W44 (San Juan River) i
IR Gy 12E T 200 247, [EPRIRAMIEAT T 4 420 2012 m d e I ISR Al L i,
T —BOR AL T RN IR 0 ik BN 2 (6] B 59T, P G 7 1858 ARAE B AR A MLE , X 2RI R
FEAT R RN R, R AR TR MR (BIS, WE7E %0 A —Se AT AR ) A
T A OB L — SE AN [R] A 75 I R0 S B Mk o 2005 4F, BF ik B e Je i IR 2= B ik B
PRIE NPT 2 AR I A5 29 E B AT AU T AL IERI RS FPREBERR, “1E (dEhaisyy
IEAYY) 531 550 3 3K 2 RS XN, R0 SRR BIM0E 2 3208 B S X007 Z R
VR TEATSEEOLT, 80007 78 2 2940 4 it i R s b P W P A AR B o R A2 Al
e AR & X, DA EE) [ bRk i R AR E L7 @ [ PRk B X A i R AR A S 1k AR
N7 A 2R LB SO RE W T TR, DRI, AR BRJRAR - TRk f i) [l Pk 2 Sl 2 JR A 2 — ik

@ Georg Nolte, “First Report on Subsequent Agreements and Subsequent Practice in Relation to Treaty Interpretation”
International Law Commission Sixty-fifth session, A/CN.4/660 (2013) p.27.

@ See Georg Nolte, “Reports for the ILC Study Group on Treaties over Time, Report 17, in Georg Nolte (ed. ), Treaties and
Subsequent Practice, p.207 ( discussing the distinction between treaty interpretation and treaty modification by way of
“subsequent conduct” ).

® Report of the International Law Commission, A/69/10 (2014), p. 636.

@ Dispute Regarding Navigational and Related Rights ( Costa Rica v. Nicaragua) , p.242.
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et R, I TERE B AR AR PR I AR SR 31 255 3 3K 2 TR iy i 5 A T W B A B R A
B, W ISRAUNAE 5 45 B AR 56 7 T 4 Bz s oV

AN, EBRE B K4k 277 v] REl I i f5 A TS ORI HA B 2 S R R A
Ko EPRIEBEAENE ZREFNE H A0 RS A S P g Y, W 22 BRI O N B9 AT o R I
ERABRUT RN, B LI RRE S SRR AT BE T @

RER AR, WA NS AL B I 51T B0 55 2 7R SR B e i 22 1 61 B i Ak
BT ST A BRI ZE R LV (Eritrea v. Ethiopia) — 22w, JE 7 4% B W RT3 28 4 e W AR P8
2000 4 12 A EbE RS T — N RIAZ R &, %2 a4 1900 45, 1902 4 F1 1908 4F 7 [ A HH
(14 2% 24 0 38 FH I [ B o) S G B % %28 L PR AN AT 17 HH G300 3R 4% 249 SUAR T 1L 11
LRIE O B G AT T E S, S R SIS, ORISR L TR RE () el Bk SEPR B 28 0
J 5L B S AT B T @

(=) #HBAMBSSRZ G ERE FHRE

Il P A VAU AL B B i J5 A5 %) 25 2 AR R B S8 I, RV R AR M 22 8 A T 4 R
W, E 5 22 I Ao S0 IR (438 5 A B L S X ik R D REREA T RE 1

ZEE MU ZEC T HIEL Y (Temple of Preah Vihear) B4 fi R T, 2 UM 28 £ 1% [E 51
BR3P 5t B 90 55 28 P 40 A g sl st B R, AR R SR T Ao 9 e 12 e, T
| RIBROATZE T A A AL, Wi Ry 3t e IR 1904 412 [ 24 i A 1 2 IBURF 15 40 3 o0 28 Y 75 [ T
BOERIIAR AL, AR SF IR ESE N s (BT A AT E 2 B e IR LA, IRk,
AT R S B AE ik s e i — il . B 2R [ 1935 AR g B2 R B A 1A, (H 4= [ )5 IH 4k
Sl FZHuIE] o 1925 4F 2 1937 AR (435 E AR [E BUR ¢ T8 IA L R iR FId R v, 1947 4RAE4E
Sk [ —— % BURF MR 2 bl 2x b, 2 AT AT LAt T 0 B (R LA ) S 0, L2 [ A 8 A A
PRS0 FEPRERBEIN g, ARG LE S0t nl LA A SR MKW 28 1 © 224252 1 Bl oG TR <
AR B, TAE HIE T 50K RAARI N ;% [ 58 4] A SR AN 52124 R R IEL, PR & RE
T IR RE OBk — 232, JF HARE 52 W 1904 4R 220 mh 3k 45 50 Z24F, [ bR Bt
FEsm A RAVRRIRTEIE . BN S — D7 L R 2ok FARE I T, 5— AR R =
PRI RIAY S XA 58 T 1 FI D [ PR ik B 1. (el 2R 293 A 20) R T A 1962 4R AF 1Y,
JIrLAE AN SN AE 2 R I i S i JE AT O B S TR, HAG EE R, XA
B IA AT J5 A7 D X 2 20 R, TR M IE] b A 73 SRR IR 7015 i) (9 340 5 2% 2 v i BUE 1Y 7 7K e
F—E0X—FE CGBHPOAA—ED) , IRBOIFRA T ER, FoABEUN B 2 i % B

@ Georg Nolte, “Second Report on Subsequent Agreements and Subsequent Practice in relation to the Interpretation of Treaties” ,
International Law Commission Sixty-sixth session, A/CN.4/671 (2014), p.50.

@ Land and Maritime Boundary between Cameroon and Nigeria ( Cameroon v. Nigeria: Equatorial Guinea intervening) , Judgment
L C. J. Reports 2002, p. 353.

® Eritrea-Ethiopia Boundary Commission, http: //www. pca-cpa. org/showpage. asp? pag_ id = 1150 (last visited March 20,
2015).

@ Georg Nolte, “Reports for the ILC Study Group on Treaties over Time, Report 1”7, in Georg Nolte (ed. ) Treaties and
Subsequent Practice, p.202.

® Case Concerning The Temple of Preah Vihear ( Cambodia v. Thailand) , Judgment, I. C.J. Reports 1962, p. 30.
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A PR S R R 43 KA AT A TR

BeAh, FEEREBE P kAT B s Yy, BE2RES (G REER) mBifac, JFE
JIrl K ) 8 5 2% CHEAR b R A PR AL 1R ()R AR SEARPERCRI A LS5, Pl e ol R e H8
eI D R(N

1971 AEGPK TP 5 2R T WA AR 22 B 22 A SEAUITE i s SR (R, AR (RS
[ JEE) 5527 5553 FOE, “HeBH X THAL— VIS s, A JURE SR [ 2 A S
e F RIS E 2 SRR 2 o (HRTEIZET, W T W B IR E 9 k8 Jm BA g
SINE B RRIBEE, WMICEPAF BRI R S5 B E X 4— Mk, MR E 22
B A SR, B2 “[FE” (affirmative vote) o [ Frik e S HFiX — SIS,
PR EPR RIS ] T, R (R AR LB SR ) MBS ALY
XL Z B2 B ISR SIS 0 — BOMSE— B BEA% , B —>2x 5 [ S AOF A B Fox i e
JIF BRSPS -+ -3 s R I ] 19 K 5% 5 3 e 32 A SRy 6 T 2 25 0 S R A IE B 0 3 — i
ARG H YR N s R Ao T (BG4 27 2550 3 3, (A Bk e i if0 = 0L i
TR BAT P2 S 5516 20 DO B LB W A S 7, BT LSS B 22 I A DR SR K )5 47 ok %o
(BRGEZER) HAT) R 2 5 4] @

LA B A o 400 EE B 40T HEL 400 b e S o i 52 U 9 B [ R 2 1) [ B v e 17 oR Rk R 75 1A
IR T LI ARER R, AR (B 2B 58 12 2855 1 JOIE, 7R a4
Ui e S FAEAE AT BT T T RYHR G0, RS AR BIATEOR, ANREXS I3 4 i sl 1 S 4 ) A
AL ISR, WELAE ST o5 45 LA A0 2 DR ST BB B R A T S R R L, LA SRR,
WA R A AT i S T s E , PRy 2 I 22 PR IE R A AR TS SRR [ Bk B
JrR AR WA, IR FE 2 R B2 (] Ak Ak B K [ B M- AR 22 e ) A ] 2 2000 — AN
Wik Rk, = SERE 12 K5 | HUEMATRY”,© BlER REE SRR IR, X Fh
CL AR T A R e 1 S @

1962 4F IR [ F 80 22 90 S 2 0 Il J A7 o0 (IR [EZE 7)) 7 A8 sy SR 2401, 3%
Frf, E PRk B g S A P B2 SEREOR R JE B AR 17 2020 1 bRy TR AER
17 25505 2 30 “ 287 & 30 BN, RS ERASCSE R SRR TR (PR — R Al
Loga—2, WG E RS — TR P T T 485 [ PRorF- 22 2 0A S s 7E AR E A
PR E R W PIUGAE , RIMERLE 2 P R il i el e A R TR I, e WA )IE TEE
5517 255 2 SOTHRBUR 203 I ARz 29 @

@ Case Concerning The Temple of Preah Vihear ( Cambodia v. Thailand) , p.33.
@ Legal Consequences for States of the Continued Presence of South Africa in Namibia ( South West Africa) Notwithstanding Security
Council Resolution 276 (1970) , Judgment, L C.]J. Reports 1971, pp.5 —6.

® Legal Consequences for States of the Continued Presence of South Africa in Namibia ( South West Africa) Notwithstanding Security
Council Resolution 276 (1970) , p.22 at para. 2.

@ Olivier Corten & Pierre Klein, “The Vienna Conventions on the Law of Treaties: A Commentary” , p. 828.

® Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Judgment, 1. C. ] Reports 2004, p. 149.

© Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, p. 149.

(@  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, p. 149.

® Certain Expenses of the United Nations ( Article 17, paragraph 2, of the Charter) , Judgment, I. C.]J. Reports 1962, pp. 160 —

178.
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BN, EPREBEX 3 DRI ILEY & (BREEEE), I BaW P08 R A
JEAT AR FEEAE CWALMRRE” o WUR S AT O R S R AR R T S TR B0 A SRR R
S, BRI RESLBR b A i T A TR B 2 (ER [ R B R AN 2 KRB R A X Fh 52 R 18 2
MR T R O SE B Bk, DR [ PRk e B 7 1950 AR R RIS P A AR, “IA B
5 RMRER MR BBRA” 2

Zi b, FEBRENEYU RS, 517 i S8 n] LS B i) 28 20 BB o, X R gk
ANl S WA e HSOAR T —#E . (B, PR EIENUA ZEAL BRI, #1502 1] AE A 4% 24 Ak e 10 1R A7 R 14
R “ARE”, WAL, AT DU S AT O X — R B RN AR TR AR e SO R, H
FEAREAE “BEk” BOMERE. HOan [ PRk Be 7e R 45 1 BE 46 28 3 5 ¥ 36 50 DL rh s AR I 10K 45 [ A5G
WSS IAT, X 227 R AT RAWET )T ORI UM RE Y PR DAL T A JE R T A A
AT AT A BB SR L B D RE AL, T2 NI e e Y A4 R R b T 2R 2 TP RS E
PN . — Bk SRERIER G 5 Rk R . EPrikZ i HRrxE (U5 2 29 B 5 AY i
Je BIbE R JE AT ) A G % AR HC e D AR 2 i B AL A B S B E S IS AT O R
W NETSERANE, bl 7, AR 2 (Rl OR, WA AT BERE Rl 5 11 FE
BECRAMm TR

M WTO X Trlfa1T ARSI

WTO SR A AT  J5 AT A B R AR LY AL R Y 7edd K Je A5 (el b, WTO F) 4 i i
DAL A i 5 AT e (RN R LA L) 55 31 2650 3 360 2 U L LR 2R 2B v 10
YERI© FrLL, RGBS A BB AE WTO HOR G B A3k 5 1E i, W e
fift WTO FI I J5 AT M B WTO P e RSB S SR

H AR —28 IR S A L URILA X i J5 15 B e SCIR R 22, B Ja ok i WTO %8
IR HABE PR mlEAU RS o (ST, SRR KM ST Bl R BRI
Ty, —2H — R REGE], EAR ISR TE rT BN AR, SR 4 24 [ 0] 25 29 i
BEA T URE” P R FR I EVRHU R T4 5 R - SF 503K (Tan Sinclair) SCREHARX, %

O WM. (KA EER) MRAESEAA MBI E R, # (FFEREAITIR) 2010 455 3 1, %8
141 - 14271,

Interpretation of Peace Treaties with Bulgaria, Hungary and Romania (Second Phase), Judgment, 1. C.J Reports 1950, p. 12.
See the Report of the ICL Study Group on the Fragmentation of International Law of 2004, YBILC 2004 11294, para. 332.
Certain Expenses of the United Nations ( Article 17, paragraph 2, of the Charter), Advisory Opinion of 20 July 1962,
L. C. J. Reports 1962, p. 151, pp. 158 =161 ( “expenses”) and pp. 164 —165 ( “action” ).

® See Georg Nolte, “Reports for the ILC Study Group on Treaties over Time, Report 1”7, in Georg Nolte (ed. ), Treaties and

® ® O

Subsequent Practice, p. 207.

® WTO 5 &A1 i B & i J5 47 22462 W, Repertory of Appellate Body Reports: Interpretation, http: //www. wto. org/
english/tratop_ e/dispu_ e/repertory_ e/i3_ e. htm#l. 3.9, (last visited March 10, 2015).

@ “Subsequent practice in interpreting a treaty has been recognized as a ‘ concordant, common and consistent’ sequence of acts or
pronouncements which is sufficient to establish a discernable pattern implying the agreement of the parties regarding its
interpretation. ” See Japan-Alcoholic Beverages II, Appellate Body, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R,
pp- 12 —13.
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OO PR E R B AT R B B - ROKAL - W (Mustafa Kamil Yasseen) HWLETL,
(EUR XA E SOF B B PR 22 D1 23 R PR Be IR 98 . 33X A SC— A R AR 3 T #E 1Y
EEWE AR AE T HHSITFLE RSN T —B05 W BIM ST, A e O %
LR RBNE R R EPRRNEI . £ 2 WTO A B 75 52 e bt 38 A R 40 T T 2% 29 il
(S AT B ME AR @ WALR, WRAT N EM SRR R, WTO —JFIR L TR M
HOT TA o

W2, B —I5T] LI 2R A i B B 470, WTO SR LI A Z i 2 SR E
We? FERREH—— KR E SR E T, LHRANN, B (RN RLREAY) 531 55 3 3K
552 IR ST, IR EORE AT AR AT S SR 9o h, ERESIE ] T A R 4
L) TTRRIEZ TR A SE R R 1 o X e 52 U] AT LA — A B 574 149 5 7 sl AN B o A 4 5 A 5
JUFERS T R B IS Bl L i e, XAy i R B RS R SO (R, EIRPUIACH 2R
AERNZEE, & RERELTRANMA, A EE— WA 02 5 B R E 1 58 B
RAEMTXFh SIS A . PR o HR, —LES BT EE AT B9 0 AT o AR RE SR R] T
— AL B AT N BTRL, WTO A — A aliAR A il B (947 sl B AN BB I LAY 12 4 — Fif
CHRERY . R B0 T Y R, XA E AR A 2 5 SR A Y R
BT, LURHUMER T LKA “BA RO Rl AL, TR R IR A UE S IR AR B 5 ) A
#OEE®

WTO M B G101 b 5 R ™46 1T SR I E AT T 20 2 SR A il J5 47 o B b v, BLIA
UG BR T SEPRAIAR R IE RN, AR A M 45 KR E WSS 5 B S krh; 1%
JH JE A5 R A B B A 25T AR A — 5 2R UE BT 5 — el RO R S S B ) 7 A LR B2 TN
PURSEE; DUBRORAERIF “RIE” © LA H, WTO X 547 R i 55 26 50 5 H Al [ B ) 25 L
PR HEE A S B, s i, WTO i B JRtILAL X 25 25 05 Bir 32 5k (4 i J& A7 o e e B MR BE 1 25
O AR, WTO L URBUA ML B0 8RR A2 S BB SR 20 55 R, PRI “ 167
WA ISR ARE S T el A S REIF 150 ) 56 3 2555 2 AW SCIE “ DSB (i iSLAN
R RENG i mlsi 0 P B ML E O ACMI A L 557, X — A ELERRE T WTO L 5841 Al L iJril
TN BEBT B A AT [ . 2014 AR A9 [ BRi& 2R 1 2 i i LR 98 11, WESRZRAAR B UE T 424930

@ See Georg Nolte, “Reports for the ILC Study Group on Treaties over Time, Report 2”7, in Georg Nolte (ed. ), Treaties and
Subsequent Practice, p.217.

@ Georg Nolte, “First Report on Subsequent Agreements and Subsequent Practice in Relation to Treaty Interpretation” , p. 37.

® European Communities-Customs Classification of Frozen Boneless Chicken Cuts, Panel Report, WT/D269/R, WT/D286/R,
para. 2. 753.

@  European Communities-Customs Classification of Frozen Boneless Chicken Cuts, Report of the Appellate Body, WT/D269/AB/R,
WT/D286/AB/R, para. 259.

® European Communities-Customs Classification of Frozen Boneless Chicken Cuts, Report of the Appellate Body, paras. 272 -276.

©® See Georg Nolte, “Reports for the ILC Study Group on Treaties Over Time, Report 2”7, in Georg Nolte (ed. ), Treaties and
Subsequent Practice, pp.217 —219.

@ Julian Arato, “Treaty Interpretation and Constitutional Transformation: Informal Change in International Organizations”,
(2013) 38 The Yale Journal of International Law 289, p.313.

® ZBREA—FHEE (=) LIFIWMRE, % RIFIESE 21.5 &,  (WI/DS27/AB/RW2/ECU, WT/DS27/AB/
RW/USA), %5391 -393 B¢,
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A IR A AT S, WU S LS, aitie 4629 — JFIR it nl RA42 X —
[V TP o N SR P i) 55 3 4550 2 OVl E Tk R —JFaRatiEdl”
THIE . 4%, ARBEPREREPU LR CHERAN R AL R L)) 5 31 5505 3 Pl e 17 %
FHSE AN AR, BRARGE B 28 NPT 45 29 J7 (i J5 47 % SR A A B E I . A I B
R BNV RN TR 46 290738 3 W J5 47 B A 29 R mT REVE, (ET5 I  BL i iE f A ml i 2R 4
o FEIBREIEEAUL i S ) T 52 n] Be R AR 2 TR E R S I R

BZ, H WTO HATAYSEERMLEN T, WTO LEARTE i J5 17 X 26 VR R 7™ 4 BR 5 A n] X
FAFHEBRAREOR, AN EU R AT JE AT o R AR B SOt L T

A WTO “MIANYNER” sAMEX ERIRMGFITH?

(=) “ImABEH" RELAEE R TGATH

GATT A HIFARR—NHIEMEFRAL, WAHMER . A MR EAR, [HEHER
—REER R HL R R A 1 e . FeWI R GATT 1947 Ho2 i i il i 3 FH € 45)
( Protocol of Provisional Application) F1 “GATT I ABER" Wit H, JLF%A HLHlHE SR
2, GATT J2Unfepsdi AW EBT IS OL, T RTE e R RE R EAL N — N 36 T 2 U 2 14
R HAWE? B 55, GATT (R i il J5 47 8 & B FE A 5. ML S8 MER,
“GATT RYREANHLHIALAE (L5 PR 2 F0 e o i DAL ), 8T A 38 ok 45 249 75 09 i J5 47 hy 8 S e ok
7% N, GATT 1947 feykt bR S WA wr i B ab, mijEe “U=” 1 E PR 5 5 44
(International Trade Organization, ITO) Frigt B8 09 “E br 52 5 4H 2L BF & 51 27 ( Interim
Commission for the ITO) B ATAABALAYIATE . 1965 4EA K% 24 )5 il i 1) — Wi s A4 1E A
ARSI, T I R R R O SR B E SRAT A B K S e AT ST R AR R
BE, FTLL, R AT 58 A SRR YR SR I T B R AR Y MG 2 I SRR S 55 F
JEF, GATT 1947 11 1947 4£ % 1995 AE ], H& “HIE. BIESUBEC MG RM5EE,
(b pm st S S U E ) 56 2 2650 4 AR WL AE GATT 1994 (U F S WA,
XA “HIE, BIESBR”, #RiRamai i ENE T SR EEE RN KRR &
U, JRANFETE CRIRTET IR, R, GATT 2 {R4E25 75 T 1979 AF B id ik i) e 25 A 2 16 15 18 4
AR, © Rl fe T R 24977 TR DA SOE U BRI 2200, T LIRIAZE Sl GATT 1947 £
30 AAMYIERBIE ; X CBER MBSO Li e 25 GATT 1947 555 2 J555 7 50CRIE 30 25 2R AN 5 2

Report of the International Law Commission, A/69/10 (2014), p.191.

Report of the International Law Commission, A/69/10 (2014), p.191.

Julia Ya Qin, “The Conundrum of WTO Accession Protocols: in Search of Legality and Legitimacy”, p. 30.

R (ARG AP R AL 550D, DU A 1998 4Rz, 55 113 1L,
(hrmeAT-gisr R R S A LUE) 352 4558 4 O : “GATT 1994 7E3:H [OR[E F 1947 4F 10 7 30 HiY (6Bl
Ao RUMEY, JEEMTE (BEE RS SRl SRR B AE TR WS RN E R ) 25, UIEXIE&
TIE ., BIESEMU (B) GATT 1947) .7

© “Differential and More Favorable Treatment Reciprocity and Fuller Participation of Developing Countries”, Decision of 28
November 1979 of Contracting Parties (1./4903) , https: //www. wto. org/ (last visited January 5, 2015).
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ERMEZ, B TR rEE i YeE, Y RG] A e B IER B S, 7ENLH 5
FeI7 B IS AT R, WAl LA 2 (4R SR 2L A ) 5 31 2856 3 b BAT R RE D RERY
il J5 15 @

HXT T WTO Az 5 BT i 3RS “MABCE R MiE, WA IS E BT WTO HrE
(i J5 454

B, WTO 2— " EA SRS E PR, 5 GATT 1947 LR LIANHUAE 2 L2 HEFT P
JEIHLT A TR KB . BehRhy “WTO 24" 2 - ZR5gidh (John Jackson) —EHENM “%
157 (constitution) —Ja4hA WTO, “JEiL™ A1 “HLd" ML ILTF 55 T A A1
BIA R 1 B 5 S PRl A AL A & R (A GATT F1 WTO BA T “Z8ikAb” H3ik. JUHZE, BAR
PRIFEAMEE) WTO X — D2 A 5 A, BAYLRVERMRIEE, & — RS m fpL 2 HE,
1 DRRS B T S5 14 T S 1 AR A B0 42 i v [ R A 22 S AR S R a8 A, A B A LD 7 2% 2
XA —HLFE =, {2007 4F WTO 5 5y &) 770 M 230 5 5 U e Wit st e 1146 i, AR
“TCHIZ A" (veil of ignorance)® MHIE, L3151 5 UhE S E W RS 5 FHH S A HIA
Ry ; WTO BT “SPIT67 MM O ot B C 2h iy Ut ™ AN g ke 20 Flik
i HARME, S/NEZEAARSE N FE R 3T MR LS 59AL B,
C KM WTO MU 5 kA, AR ZE s, WA A% 15 I8 (S Rrme A s 5t
A HLPE) A 10 ZZAEIEZRIEAT, A AT AEE i f5 17 X Rh R E A 77 20k x5 WTO #iE
WA “FSL bRk . —J5E, CIABUE " R HEHE S WTO mHE WTO 7E4E A %17
WXL A2, ARMEEE A LIE WTO MTEAE R R Z 5 T XM 51585 5—J5rm, “ImABGE
7 R RLER) H WTO 557 A5k, RELRPTINA RS R HH -5 HA 18 5% AR R =R i 55, i
FEAF M WTO B4R AR B Z [ 7 WTO B N BIBCRIFISC55 RERAE L ER, e
SO NDy “H WTO 557 By BRI “A5e™) o Ao wiied T i ER RO iR it — 101, Ak
RAE CPEMABGE) FrdUEm “Reokfrir g™ dise 7 COREEFETEPE)  ~ HIR™ 5 A )
IR BME, A RN R E e E A, IR A IT CORBRAE G P E ) A% S kA

HR, WTO RIESCERAE MR 5 47 D9 % WTO B /R it foss R = A i i iR, Ok
TN SR AR ) 55 3 4558 2 S IISOHLE DSB By SORIE AN BE S fin a2 1
Pl E BT KL AR R L 55 o 5 HAB R 22 M E PR ZUR b, WTO B AE i 25 20 R AR 4 2 [
KR AR LS5, iR RERS 1k DA I 47 oA i A 1E 3R 7 350H hoAe 2835 ) 18l i AUR TS

@ See GATT Analytical Index, Article XXX (4) (b), htips: //www. wto. org/english/res_ e/booksp_ e/gatt_ ai_ e/art30_
e. pdf (last visited January 15, 2015).
@ Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates to Other Rules of International Law ( New
York: Cambridge University Press, 2005), p.49.
® “TEZAE" (veil of ignorance) IR R K EIS MR BUARLAE - BURET (John Rawls) 7EHZE/E (IE3GE) it
t, KRB A SIRAHIE A TR, AR B2 RIEL”, S0 () 4% - DRI QEXR), iF
5 A, BEH A, PERARRE R 2009 4ERR, 55 105 - 106 BT, tLHl R, XAPERISHR I T — ks A R
ESHTTE:, RITEAMSGERAI G RS RR T, DL “TRHZ R BRI 50 A PR R . (B3
@ See WTO, World Trade Report 2007 — Six Decades of Multilateral Trade Cooperation; What have We Learn?, pp. 119 - 120,
https: //www. wto. org/ (last visited April 3, 2015).
® XER: G& MABGES" 76 WIO gtk R i fin) , 45 106 5L,
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ST, JUHGE, HHAMAAAEERALURE, A WTO FRE7E—& e i b2k [ 5 2
TrERBHM, T AT — s — D EURF L5 R AL, P AL, SLIEA, RRERL, f# PR [E PR
e 1) 75 B PESE J7 1T AL AR AR 22 52 BIBR 1 . XL o] WTO 22 7E 29 Bt SO B IE BE
JEAREIERR, JFHAE (DR R R G A E) 559 AR5 2 bR TsRl, ARGl
MBS “SOEMEET AEHES 10 XX TBIEMMIE, WERU0 “SLkmR" AREM M
ARAARY “MEIE” . NIk, WTO RYRREMRRUEARER K “IMABGE ™ R BA EM WTO H
WA JGAT o, ATIRLEE T (CES g A A S AU ) FIr A SOMUE B M OB IE 205K
PR, DA S A7 o B T7 SR X 2 2t Ay “ s BB, HETA B B A 1969 4
(YRR LEANLY) , Wi R KR — A2 AR FE B > UL R IR [ B m) A ATLAS 56 T fif
JEAT N B ENE SR A R PRk 2R Bl kT SRR RS UE” BRI BOCRARSR Y, d i Je AT
PR ARAPATARIE B H AT 2 1 2 SR 5 w105 SRR TR i S5 Ao i S RE S E
NERARRE, aE R R R, WA RO O B B MR A T RE

(=) “mABRER” LRET (fbhEyEny) $30 458 “BiTky”

BB SRR, MM TRFIFZ (LUREFREL) 7E/ e, #Fn Ligisrh
“JEITSRZ” 8% “J5247 (subsequent agreement, later agreement, successive agreement) , {H 1969 4F
(HEBIA R AEAL) X)L ERRANE T X, FERS 6 —di e 5 BT 2207 935 30
Zrb, ML TTEE X SR ARRERE IR “ 5297 GBS 31 SR b s AN Hb, ZEHE
EREWARRAT “ELEMESAA” . “J5Y” (successive treaties, later treaty)® Fl i J5 PpiE”
(subsequent agreement) AN[FAIFRIT, FFEERME, 530 5RHAT “HK47 (teaty) X—IEF
(2R TR, IS 31 2555 3 35 1 ORI “UhE” (agreement) [UHEEE, HLJEE 65 Jm [EFbr
BRI SERE, © (4RI RZRERN L) FEARXIEE 31 4555 3 35 1 TURISE 2 T Pr e AR 11
BOEARAT A R - BRI SR AR E , (EIFAR I E AR =27, I dE— 48
“E 31 REE 3R 1 T WIS e RBETERANMR LT LIEE, FIvEA—E A AR
717 @ UL, AR E AR TR AL S #E CJRIET, (AR, 5531 KEM M5 PhE”
B LA 30 45 “JREE” HRTE, FiE AT DU & AR AR ELS R ST, IFE
FEE XS SR A R FH o

MRAEIIRE, WTO “MABESR” SRS —IEXR . BAREYRTINEN, B4,
YER WTO PhE Z G Frgr4si “IR2y”, B TWAESUZm Ery “JRA7 7 BREARE
BT WTO UhER “Ril S EhE”, AT SHAE N (HERPFRAELL) 5530 & B “Fy”
PN FHARRE A i S B WE 2 A SNy, AR HAS% 18 WTO PhE (ARG S “ in ABUE
7o WTO U557 AYARFEAEIE M, T2 0 2 AR5 M A kg 6 £33 Y 45 24, B4 T
DL e A E S 30 S5 X By “JREET . B, MR BF, WTO “IABUE R &

O KA. (ZARESHRAZAPWEZR TR, A REBE L 2006 50, 55 113 - 118 1T,

@ WMTACWEZEYIA SRS IS R R R, PR ETT. SEH HER, FRIE/MREAL K (g 5
AIENAYY 5 30 S5 HLE R “successive treaties, later treaty” BHPEAL “HiJ5 5547, f7CHRMRAE®H “H4” .
LT PR

® Report of the International Law Commission, A/68/10 (2013), p.32.
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1E WTO BrEgi 8t A Ja g i g, B EZE (successive) 5 HIK, MNELFH, £
e B WTO X557 5 WTO PrE BEA R A B e el m T [ —F 75 fRk, IR 1,
“HEWTO 557 Z30 Al —Ful FAEH T5 WTO PhE SRS, 56 (g RN 2))
55 30 550 )E SR AN Tl — R IR Y ol SRR E UK . (HJE, 206 CIMABGE " L8 WTO
SE I JESE AR AN TO ki i AR, DO EGE ] (4t gl 2 2910 2) 45 30 & iy i 5 LI
W, SEAMEAN ER R DR ES . WK EA, “IMABCER" M WTO PreE iy
ZREE FMIPAAEE G PO, 8 “IMABCER” HEMEF AR AE WTO BAMA R T 1Y
FOMIANSCS5 AR RLE AR S FE B 2L WTO BOECHIFI 55, (HRETE 2t B I A S 51 R WTO % — [
PREBZUIREREERY s T WTO PhsE 4RSS T A& S hr 4 5y AI R i) GATT 452477 (ARED WTO
MBI DY) o BRI, X PR AR SCIF I 2 45 EAR e A AHIE . BESR WTO BhE R “ I ABUE 157
R4S FARE AR, B2 REZARYE WTO PRERL “INABUEAS” B SCHLE i 58 3 F RN R
Wi, —Mick, WTI0 ARJET—HAMSERASIHL, HERM S (SR itdsr
ARG HAYE) MZ i 5 e W BBz A M (nom) $EME, R4, 48 A B
Jiti (autonomous operation) i, “MEPRHLMZHALERELAIR, A IRTHARLE i B A5 53 520t
(18 SCAE TS S 5 33 26 SCPRAH R 28 A SCHE” VBT L WTO )3 12 B 56 S HL JRAR (1 B T AR 5 5
R WTO (557 Zk. HFSE b, Joi2 GATT if 2 WTO B “ I ABGE 157 #F
H— IR UES K g HAMEI"  (except as otherwise provided for in the paragraphs
referred to in--++++) , IX—ZFL T BOZ AT LIGOATE Jy e — I 5 4k et (iR ABCE
B 1R 3 HME, “BRABCER S AMES, hENET (WTO PhE) Frfi# £ 5 5 b
TERHY . B A ZPE R HERIT IR A — B Rl N JEATHY 557 o st ud, dnsf “InACE
B AFIRAE , WTE LT IZLE o

(=) “FBWTO L% £H AN GHEAE R

MAEBUAZE F, WTO “MABGER” iy “H WTO X55" ZFOFARET (4ehignscyik
ALY BMMBRIIC TR 51T 9 i MBI R A RS 38 2%, ANm T (HEmMAFALELAL) 531 5%
55 3 AR 1 I I SR AR RLE HT A 5 P, IR R T (HERa R 20N 4)) 26 30 & T
MER . 5 S PEMRE CJEITHRAT, B4 B WT0 X557 BREAHAJmIEN? fif
AN [ R B AL G ) 2R 2 IS, AR BT [ Bt L il 0 el PR 20k B R T 207

WTO M GATT BEAkIfisk, Bk E PR 515 Uk i) — D RBE g, AR — RINE A
W 2% L BT R, TR — D HA SE R S AR PRgl 2L, B T 40—V — 2ok p9 a0 ik
Y, GATT RHIASHHAC AR S i B 2 4 E 29 WTO Frifi e, WTO #37 1HHKR
o B Pumf gl S — RN, BEERESTR S . 555 . RS — AR
YU AST, HlE T A RS ARIRE RN, B BRI PR B S B S5 BOE T — RPN RO,
SRS T TH I E R 5 5 (AR 1 AT A BRI .2 TE S T e — AR X 58 A RO BILIRD G, Al

O JISBMR. A, s, BEkR: (EBRFZIE), RBURE A 1998 4ERT, 55 185 UL,
@ Deborah Z. Cass, The Consitutionalization of the World Trade Organization-Legitimacy, Democracy, and Community in the
International Trading System (Oxford: Oxford University Press, 2005), p. 66.

.08 -



MRIBITHIELE WI0 “MNILER” KR

T2 - AN SCHL RS A B T 2201 B 5 PR B pL A D SN AR 80 LA JE i 2 307, AR AATRS
WTO P24 TR AL R R . (U, “# WTO U557 Sk L RfEAE, JF HARYET WTO By
FEMDEH], A SEPRBr . B R Z A3 FHAN R A RN, DTS20 WTO BN A Y XU ™ #L
ZCZHHT, SRR T X WTO S5 1 fp 8 A FUW A5 1 o RIR) S B TAT 2H 4
R T HBRAR AR, SRR A BE AR AR R L33 5 B 3 A 557,V X
TEAE B S e 13RI ACRE B3 A A G A P B I A2 0 TR ), R TR A B R EOROR A
WTO 3557 HIBIR,

WTO 845 iR ARE WTO Bl sk il LA B2 A 5 A L W] AR SC55 e &, (B 1995 4F 5 #Y
BOMARGNTE , WPREHR— 8 4320 WTO B, SR ICHEH e H -5 HAL WTO 5 53 8] AR SC
FRAM, MEEMRGE MABCER” MEME, H—0&a “f WT0 X557 F&3H “mAR
SET, FfERF WTO BILRET . 1995 475 A BT 6 b i i AR 5% 18] A AR S 55 56 22 3
B B, W AHRRE, B €S A S B R BE PR R, — 07 s
ABGER” KBIHH A e WTO Z AR 55, 55 —J7 1 BEARYE 1995 47 J5 8 A S5 /Y
IMABGES” A E M LRI AR 55 K F o A Tt 4T THEPE, “ R U, XA AL
g #EA A B WTO B 5 SC RAREHARTI A E R, —A B, Bl SR AIFF AR
ZINTHGER) NG IRTAFE” o2 XA PIAN IR G T A (5] RE 00 74 BE 4 30 8 22 BOA A 2 X WTO
PrEf s, B, WTO X—A>E PR SR EA RN A A28 40 7157 AR, WnRgsChrig, WTO
BN BA P, ME—2EA0RY, iR R AL X4 R Bl 53 4 DX BRI FH

AN T

SImAEBRH A — M HAHEE AR BUEE, WTO “InABGE B &M A—AE PR 20
A RRRTE SR, il e v, ¥ 2 WTO SRR R A IE S . Akt LR KA i 55
SRR, X AL igp R o [l B BRAE RSB B 1 1 SR ) F A PR R o SE T JE AT M AR AR 203k
RA PR RS, (AERRANE A L)) WM, B35 WTO 1R N Y4 [E Br Al i LA v
R AF A S b LR Y i [ B ide 25 B 2x iy SR ATBEI [ 9E ™ AL ERE S, HRE SE R,
i e AT A R RETE T 2R AR R P B RE , AR SR AMMB G W5 1T B R e T X e Je 45 9 1 ik
MAEAER ;8 i J5 47 A RAB AR LY IR — T [l B ST A5 R o AR SCAR B T = A7 19 &
JERVRMELME AR A ML, 25 WTO “IMABGE " FARBET WTO BrE s e, tAs
Je (HEmANARAEAL) 5530 45 B “HELMEAL”, T2 WTO RIS 45 B 1 51 i B L i
Mo “MABGES” IFBABUEEICWTO BhE, XPMEEE WTO i HHA R R A e A
R, HARE WTO B 2l T 2 808 5 B9 — e, < ImABGES” Hiy “# WTO (557 %
FOE T ABIEE . WTO A BCE 45" 1A A S5 9 S ], S Lk T WTO AL
il A A AR, X WTO 583k 3 SR @ i 15 2

@ Report of the Working Party on the Accession of Bulgaria (20 September 1996), WT/ACC/BGR/23, para. 24.
@ KR G IABGES” 78 WTO SRR PES) , 5 106 1.
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Insight on Legal Nature of WTO Accession Protocol

from the Perspective of Subsequent Practice Theory
Liu Xuehong

Abstract: The legal nature of WTO Accession Protocol relates to the issues of the legality and legitimacy
of WTO system, and the treaty interpretation as well. That whether WTO Accession Protocol is the
subsequent practice modifying the general rules of WTO agreements should be made on the basis of the
rules of subsequent practice. As to the legal status of subsequent practice, the codification of Vienna
Convention on the Law of Treaties and the practices of the International judiciary agents, as well as the
current research in the programme of “Treaties over Time” by International Law Commission, tend to
classify subsequent practice as in the scope of treaty interpretation rather than treaty
modification. Meanwhile, the legislative and judicial practices in WTO restrictively prevent the
interpretation by subsequent practice with the effect of treaty modification. WTO-plus provisions in WTO
Accession Protocol are neither the kind of subsequent practice modifying WTO agreements nor the
successive treaty of WTO agreements in Vienna Convention on The Law of Treaties. Rather, they are
kinds of differentiated and discriminatory application of the rules of WTO agreements to new acceded
members.

Keywords: Subsequent Practice, WTO Accession Protocol, Treaty Modification, Successive Treaty,

Discriminatory Application
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