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AT A5 R T H 28 B LAy AR 1R A R, B R B R A A 1R
AT MARRFESS, YRS ICRL . IR 71 [ 1) 47 BOA B $R AT BOJRIR

A B e B 1 Dt SR A B UE IRV o S () v8 S A T B B B R P50, R S AT B B 3 1ol
VR, HERE . MR CRBESEATIER) B8 13 R0 1K, KR B B B IR S A A B
377 TR 25 WS R, B2 ] P RA ok SR UL BT M B ( Domizilprinzip ) , 4 ) EPEESEfAE , B%E3%
TR RAMTERTE T o T ENREVEEE IE— S5 R Z AIA5 S, T oo sV po ke, B USSR T
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TEIE S50 R REAR M [ T U IR kAT o (B ARTE R Z IR 4505 7T LL7E 30 A —J5 Br s [ UM & 1 A B N TR
TR EA R MUE TR AT s AR IR APIR U 45 B A P 5 B A A A0 78 A 5 B R B e 8, HCMHF 2l
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B, HOANERE AR “EEANZ I 82 580 03 S0 s X — SR B IR T 4 VR I e X 3 S
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H#H, BGH-XII ZR 79/04-BGHZ 169, 240 Rn. 12.
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WERRRLE, £ CRIEH) P R LRR T 1 ) AR AL SRR A 1k, A N %38 S W RS 1k SR A TR R, 7 A
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K ZTF-Bedr W AN E 2 ) N 28 SHESE ey T, g X b ik L G WA T b i Ay 2R 97 R 4%
FFBURIAREA BIAMEIE N ZS, RiARYE “BAMAHE” (Ersatzrecht) HEATHIPE,® ILBEARESE
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O w1 S R 5 Gl Sl NP N E R | P N ES i 7 S I 1 R 3 07 N A R E 4 S A
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H, BUFRPTERE O N W] DIX RSt arafih, TRl S N2 RE, flinkpiileny
PR ISR B AR B B @
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PERENE RN M SR EALTIRA “AERTT s AAUIE 375 R IX — M B R 0 M vk v AR

@O BVerwG, Beschluss vom 10. Dezember 2004 - BVerwG 1 B 12.04 - Buchholz 310 § 130a VwGO Nr. 67, Urteil vom
30. Oktober 1990 — BVerwG 9 C 60. 89 — BVerwGE 87, 52, 59.

@ vgl. BGH, Urteile vom 13. Dezember 2005 - XI ZR 82/05 - BGHZ 165, 248, vom 21. Januar 1991 - II ZR 50/90 - NJW
1991, 1418 und vom 27. April 1976 — VI ZR 264,74 - NJW 1976, 1588.

® vgl. BGH, Urteil vom 23. Dezember 1981 — IVb ZR 643/80 — NJW 1982, 1215 und vom 26. Oktober 1977 - IV ZB 7/77 -
BGHZ 69, 38.

@  Urteile vom 25. November 2008 — BVerwG 10 C 25. 07 — Buchholz 402.25 §71 AsylVfG Nr. 15 Rn. 17 und vom 25. Juni 2009 —
BVerwG 2 C 68. 08 — Buchholz 232.0 §46 BBG 2009 Nr. 1 Rn. 22.

® Mankowski, in: Staudingers Kommentar zum BGB, Neubearbeitung 2011, vor Art. 13 EGBGB Rn. 18 f , 20 ff. ;
Sonnenberger, in: Miinchener Kommentar zum BGB, Einl. IPR Rn. 726 f{f. ; Kreitlow, Das domicile-Prinzip im englischen
Internationalen Privatrecht und seine europiiische Perspektive, Peter Lang, 2002; Elwan, Gutachten zum auslindischen Familien-
und Erbrecht, 2005, S.158 ff. , 162 ff. , 173 ff. , jeweils m. w. N. zur indischen Rechtsprechung; Ferid, Internationales
Privatrecht, 3. Aufl. 1986 S. 41; Dosi, Validity of Marriage and Conflict of Laws, ILI Law Review 2010, 269, 281 ff.
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SRR A S H ARG I R EsRI AT, IS 08 B AT A B IR 25 1 AR 1% Bl
Z . AR ST SEME, SFEhE LT R, Hst Rk A w0 SeE AT B IR A
F M2 AT DL 52— R PR Pl g sl 0 . AN 0 A AR T DRUERR B

(2) FAEHLIE A B AL oo (R, BIVAA T ) R A R MR PR T 2 1 G AR AR B . ol
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Privatrecht, Rz.230 —-236.

@ Kegel/Schurig, Internationales Privatrecht, 9. Aufl. (2004), S.376.
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The Preliminary Question and the Proof of Foreign Law
in the Administrative Litigation: Comment on the Judgement of the

German Federal Administrative Court on July 19, 2012
Wang Baoshi
Abstract; The preliminary question in the sense of conflict of laws appears not only in the international
civil litigation, but also in the public law litigation. In Germany, the courts must decide the private
preliminary question in the administrative litigation according to the private international law. As the courts
in the civil litigation, the courts in administrative litigation also need to prove the contents of foreign law
ex officio by exhausting the available provided methods, including the judicial practice in other
countries. In appeal proceedings, the foreign law proved in the first instance should be accepted as facts.
Keywords; Private International Law, German Law, Preliminary Question, Incidental Question, Proof

of Foreign Law
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