IR B SEAEASOR] B 44 g 21

W OE: ALMBRAR—ABFRERMA, AN AR R, B, Ak (P F =
) ARFEAARE B R AR, SMAIET R AR AR . A SUAA, B AR 8
FHRARBABR, BAE—M,; BRA EZREPEZRRAN QT ER, QL POTR, 25 LK
BAV G B HEAR A R E R (REFRAL), WRA LS ik (%=
F); BRMEHAIE, 2FHE. B E4A, R RHF B E R LR 6 HRALF — 2 89
AR v

X B A RLERA ML IR

I R ol 1P B2 TR P RS PR (28 Sl oy U S e o <i0] L i vl e S R PR | TS W e Y AR
MRS o RT3 SRR A A8 B EEAE B o B v, 228 W A5 R 22 B v FEASUR A A S8 A
AT AR PR St RS B R N SRR A0 o © 61 B ) v 52 S D Se PR (% &, R P o
KA HARBOS {AT AT, s 3, KA FP AT AR L B 4 = [ R X iy 352,
SEDT MR R 2 EFIM T B M (B =T5) AR DG PRI 3R 9 £ BE 43 A 17 s AR
R A

— BERENFEERE

Dy SePEROR) 2 [ ik L B — R ASCR], D S PR AOR] B9 A L RE I [l Pk R A, Bk TR0
FATM S s Z IR BROC F I B R 52 [ bR EAURIRI LS5 (AR B AR @ R E PRk ik &
R EIPRE RS ERER . EPRHS . SO p R, Bl “ A—2K" e SRS
Hob, FAUEZE FEPRE IR S8 TR FEBRE bl AL A aE T e Al mi
At Pl By 3 A U L B 3k A IR A R 20 AR, el ok o 8 P g J O AL ) L 38 o FH T

* EGOE R R R RIS ST 5L . R

O ZWHEF. QEFERITSEREY, PEEG XM A R A R 2000 4EA7, 55401 50, B QEFER), &%
A kL 1987 4EAR, 4545 B1; Leo J. Bouchez. , The Regime of Bays in International Law (Leyden: A. W. Sythoff, 1964)
p. 281.

@ Land, Island and Maritime Frontier Dispute ( El Salvador v. Honduras; Nicaragua intervening ), Judgment, L C.J. Reports
1992.

® EEFH: (EFRE), Bt 1981 ki, 584 I,

« 33 .



CEIBREFZRY) 2014 £ 2 87
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KT PR EOARSER, R E K sl A R PRk A7, C AR E T ERE R JREEA]
AREE AR TRt , WAEDT LRI AR AR, TEAE AR O ST A4 R A
NERERIG, BE AT DRSS LD s BT s T B R AR 5, Bk IR [ 22 4k
AR, CHEEM G (vital interests) AEHEph 5K AEAH o BN, HR R 200k E A SR R M,
P SR AR R TE R I A ROM] o SRR RE WG 284 TR BE . SeE A A RGAZ T, JEHE
FEAR ST J5 5K AR R SE [ P BESE | & 2 [a] A Dy S 2% 249 o 8 9 SEAURIASUR

(BAMEPRE) AR

“ThiEA XRMEAGZHEH AR TRAFEE L AL, Lo BRF 0T
Z M AR BAT R A T B RFAABRAING, B RARE R B REG RN, 4 RBF L3
IAAREATBRY, BAAREARLASH —AHBEG AL, FHLEB K
IR, e AR B FRAE A8 — AR RN Z LR A B R R AR 2

AR, AR BE R Dy SRR 1A
Zi bk, R AR A RERCA I s MR B 4R . [R5 E AR BERS ARSI B A5 I s AL
FIIRESI T SEFRE TR I ZE 5K D sAEASOMI 9 SE LA 22 A 8] PR R BT TR e X A Tl

(") ixplu—%_

[l G A Dy SRR B 25 R, — SRR T e R AR F25k, IR DL A0 44 SCHR HARUR) 32
o BUF AL T ERERITED, 5 R T R E R EIO SRR, CFAE T Rk E
WA

L gk B AR 5k

BT, BRI FE 5K E L0 B e e AR J29K o X FsRAGTE SRR T RN A . F25KAY
NAGLE R — IRt EACEBIAN] . JE5K R I i sl o [ A 40 i) — 73, X T i3k
PR AL, I B EZTRRIN B s sASOM) 5K e i D s ks, — AR A
PEBTIAUM o F25K FEXS B B A FAT (A Gl A A sl Tl i A A E O A AR

AL ZAR AR 5k 9730, BERT DUR R RA S AR 3R A B | SIE SR EAGE B
PR 7 sl P SO, nl DU SEPRA T FE 5 EACHIASOR o X ¥ Bt A 901 - FEASUE S 8 AR
FEIRARD RIS R, i 5 2 MR BN P 7 f E R A E . Pk, %%
FR FLCHF LT A D LA, 5 A W AR Dy s bR AR B 20 P A 7 1 9 1

O FEEREIGH. (EPRE), BRI 1995 08, 496 7T,
@ (3] FHRIRFHEIT: (RAMEERRE) (EBE—0M), FEE . BRIASREE, 755 EN-10 1989 4ERI, 5 67 - 68 T,
.34 .



it S AR B A

FAL

Hk, BOR F25k E DAE A 44 SCHRE AR F25K o i, AR SR T R E R . H
Brids b0 Bl E RAT A2 AR e E PR g 55 R E R AT E PRk FACRIA 55 AT R . BREm A E
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(- BEARSEA B E R AFR IR, B 5 i A 20 E K AT O Rl b, B
K AR KIS E B TSN L EAUIZ T, JEE TR R g O R B G R
R, SERAIARIIERT, sifeERIra R IET, s AR AU BEA I e B A LA AT
MR ATEEE A @ B2 [ 5T eI AT X 43 B B BEh A O R 25 1A A AT Ay R0 Jal A4 K 4 X3
Tk AR EGUK A EZRAT R, TBA ERIE LS BAU A ANAT R 2458 RE T 905 161 B i (9 A%
Fl o Pk v R AE— PRI 174 [ 0 B9 L A i Sl e, RSB E B s A AR gk B TR 4
WABENE NI BT K R A ARG " @

TRBE B 7RSI il Z2 A9 W g . DN AN A C E30h A C R 55 9F B A 15 28
SEAEAT AT N F 6 SN RRIR T B R A, JRAF 4l T — 2 BB ) 9 ELYAT 32 ) oAl 1 52 )
M"Y B, RAMITARNBRBEZ 4%, M EEZ AT 12, ¥R T H S E X
i 3 I DX S ) 4 i A A

Hh ] 23 22 DA HR I e R R E 28 DU R 2 P 4R SR 7R m i LI . WSS sl , e b
TERMF AR . NTEIRME A RTE , X ARUDAE—FFAANAT Ko MK, o ETEm IR0 TF &
WG Eh IRk i R p A, TR IE L E 2 ERR I B AT R T X4 M AR ——AH 2
AN TTIE R BV ES P

2. EKEMBERMEE

U PRVE BEAE ARAR B2 == B BRIl Sy . AU LU SA TR AR 0 EA R & &
PIANZER: ENFERETFENERMEE, KEPRAT o REZR .7 1E A & i)
(Yehuda Zvi Blum) F75, 5K E R RS DOE X E AR R 54k W, —
AR EFAR Tk IE S Fon e, R ERETHEACI N EE . XN URF IR, 1 H
JEAE MR EAS S . © Wt VE A R E K R W H Uk, RE ST 2 M i AR
FIRAY N AL

TEB L, IR FRE 7 1869 4EH1 1889 A A3 Al ST Ay AT 14, VA 18 1 41 [ 14
AEA X, X SE R A AR BB bR @ 1812 4 5 1935 A ] (14 490 Jal 12 4 76 TE A 490 ) ) Vi
IRIBARNEE SR PR 7 TR 4 2 G EZ IVER

S)

Claud Humphrey Meredith Waldock, “Disputed Sovereignty in the Falkland Islands Dependencies”, (1948) 25 British Year
Book of International Law, p.323.

Fisheries Case (U. K. v. Norway), Judgment, 1. C. J. Reports 1951, p.572.

Fisheries Case (U. K. v. Norway) , p.658.

Fisheries Case (U. K. v. Norway), Separate Opinion of Judge Hsu Mo, L C.J. Reports 1951, p. 157.

Legal Status of Eastern Greenland, Orders and Advisory Opinions, Judgments, PCLJ, Series A. /B. , pp. 45 —46.

Yehuda Zvi Blum, Historic Title in International Law ( The Hague: Martinus Nijhoff Publisher, 1965) , p. 114.

Fisheries Case (U. K. v. Norway), p.572.
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BOR 325K [ L EACE Y AE BT AU, R FSChi i s &, T B st R K
(e HEA 8k . RS KRIIN RIN 2O 2 KIFIER . AEk (Bouchez L. ) i i [E 40
IS 2 — B A TR ALY (I s M A k) R, D s M AUR A i 4 1 A
PIEAD 5 =R G I R S D, KIS s MY R AR SFRE R 2
Bl Bz, FEmSE PR EE AR, AT EACH A AR RE TS, (A EAT ISk M S
YU 0 5 Y o

= hEENAMBEE

ROH) 25K el 28t ASOR J2 5K i i 18] RO A AR R BUE S, Inikedlizs a) . A seiiss . e
R J3 AR B B A

(—) 4T ER

L[5 PR

2248 (Pharand D. ) Ay, DSt (historic bay) TEAZSE b 325K RNy 2 H A+ 1Y
— R, HITFE TR ok ki b PR (4 e IO S 7 s M Vi T A Rk R B A ) T
] AT LA =5 By s AR R I s ) o R JROAS S B (R, T DA S IR R 25 T e MDA 1 K
o YA VRS SOt N T AR A B . BRSO BT R B BRI B AR, N T e
LR

PP R IASTE F 07 S0P . VR R SE . A S X R v A i [ R A A
RO, BREZEZA RS (titde) \© #7522, FRLe¥g i 22 it LUk I s
PRV, & BRORRE AT T A A SR AT 2 Wk A, A R | A BELAS Y A
A, A B S BB B A B R A ROR 5K AT AR TIZT A R @

@® Leo J. Bouchez, The Regime of Bays in International Law, p.281.

@ Historic Bays: Memorandum by the Secretariat of the United Nations, UN Document A/CONF. 13/1.

® C./2 Blue Paper No. 1, March 25, 1975.

@ C. /2 Blue Paper No. 3, March 3, 1975.

® Donat Pharand, Canada’s Arctic Waters in International Law (London: Cambridge University Press, 1988), p. 111.

©  CRPMHT R B S BUBLR A= 2RI L) X “vide” FUMERER:  (JUHR LIbsU M) FTAAL, FTAAUTIE, D3, A
B BUR]” o (S TR A F 4 . CRTMST & B e DOBUIR 27 S i) Ly, SNBSS ST Mkt 2011 4R, 5

50, HCCRGET xR “tde” s ZEH7E (EEREE BT “historic tide” ) ( (AL REBRE S IWEEIHE) 5510 5555
1300, JLEORSF IR 2013 4R, B30 50) gk “ude” BN R BEBEAN “hisoric tile” 15
“historic right” WATATRAOBCH, FURTLMMTE o (BAEH W0 R, S5 R UL EAUN, S “historic tide”, 475
LB FALLASM AR AT “ historic right”  (FRALHH: (DSEHERCHS (A EREREIEAY)) MhiE— e hE
WIRETE k), BRI 2013 4RI L2 AR S0) o A — S8 B R ™ 48 X 43, AR A v [ %) R Vi W 2 2k LA
P L WE. UNETA DD SR AR . GRS . (IBTRRRIR IEY) , JUat oA AL 1996 4ERR, 4538 01), E#
NHg, S&TF “historic title” PHSCRIRE, WA (A EIBFHERAL) sk i AL
@ Mitchell Strohl, The International Law of Bays ( The Hague: Martinus Nijhoff Publisher, 1963) , p. 252.
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TR R RN AR LTS O X G IR E I 1 LR (9 5 20 25K AL, i sk i EAGE 22
A ROAT IR T R RIS E], A2 T EPRAE S BRI o R s TR [ R L A — i T 15
AR

(A EPRIE) 51 H S8 BB sk B i — A FlHe, F7R P I s M v s vy 1) = A~ d 22
WE: “ (1) EREDBHZXEATERC 5 (2) BT AUZRELARIY; (3) SMELL
IBRINIZAN I AT . @

P RET— AL EEZ S, R ES (Gulf of Aqaba), (5% EFRA L E RN
BY Ny, RFEMIEEVE — O BE LR 5 M S D s RIS O AR, RS RAE AR 2 AR R )
WE, FZERM (the Gulf of Fonseca) 7£J5 5 [ & i S PN AN [ (4 Iy s Mgy, 1839 AR iy v
B RELZ . BEASRIT AR i R = [ BT gk . 1917 4%, o &k Be Xt 6% R BL 2 VR e PR A
RFELEREHAAIPINE , FERERE AT EEE, ARG, BR& A 3 1590
WA, BERELZ . SRR I T =W L R 5 A 7 KR . SR 2RISR 5
PRI () 7 s RIS I DT s, B0 T e — B AR R R A B AR OR R R A I SE R, 4Rt
T 22 [y S PRI S Y B S E

2. [y K

] G2 A1 2 7 S P T A i DR — AR 7 3 T ik Sk 801 11— 40 3 A A A T [ R =
B, T 2R e K BB T G ) g s PV T IR v M 0T, SR D RIS X AR IR
PEK IR 75 —Fh g =

1951 4[5 bRy e AE DR eIl 2 i I e g . D7 st MK 3 (historic waters) & “eeeee-H R
B P K AR SRR AL D7 s e A AR AN AT TR R RAAE Y K3 O Sk oK SRR 2 i
R0 IR 7T R FH LA 2 (I e i)y XK e 0 3 2, R LN 1) 7K SR IR 1 R 7K, R
Xof X SV R K A T LR AT A, BRI BE A DB 7 s AR S A A R O T U ) =2
A 7 T R 7K 3

SR RS AR A TV [ T K S A ACR A S A, DA S A A S 2
SR RIS I Mok e b e B HAbE g, (D MRS Aok 4R, DT S e R OGE
FHT T 03 FH T UM TRES, Qe 5 P ok 3l . A 55 AR < i dth 22 [B] g Vi kL v sle | YT
FS A KL, I BAEAES B 38R X i e« Dy s Mok s ,© itk
KR —TATEE A R R S AR R, R B S )V B AR A R S R A
Fns/al SN S

S — RIS R S B E TS Dy e VRIS (R RN, 1 [ PRy 2 B e e WL R0 I s 1

BA Garner, Black’s Law Dictionary (West, 9th edn, 2009) , p. 1522.

() A7TH. WREIT: (BRAEERE) (F—8BH W), FRESRE, mEKXERA IR 1998 i, %
41 -44 11,

® Riidiger Wolfrum (ed. ), The Max Planck Encyclopedia of Public International Law (Vol. 1) (Oxford: Oxford University
Press, 2012), p. 859.

Historic Bays: Memorandum by the Secretariat of the United Nations, pp. 44 —47.

Fisheries Case (U. K. v. Norway), Judgment, L C.]J. Reports 1951, p. 130.

Historic Bays: Memorandum by the Secretariat of the United Nations, pp. 44 —47.

© e

®@ e e

« 37 .



CEIBREFZRY) 2014 £ 2 87

TEEVETE N Y D7 S MK B, TSk ST S A R 7 o T, LR BRI B ORI [ B 5
LA LA Dy S PRI A A D SE VAR B, IR o TR S0 e 2 O MU e 58 B [
PP b 5 o A2 R A4 D sl P S 1 A 1) 10 S MK B AR BE ) B, T st ofs I e
ERE DRI W E ) Sr el P =0 BT S G RO NPT S ) S L S o L e v i S M R
“PrEREKE” BYSNERT P ST, R U PR AR MY, X R
X RV B M Y D SR EASOR) 2 K LU X AR s 22, 2R

A BRAE I CREPRE BT HIE) —Brb, B Dy e tksoE SOy “ i WIes . AR, &
SR IAA TS AR PRt 2 B BN MK S o2 (B4 — 322, SRR Z0 I sl Mk 3
RN PR B E D AN (sovereign rights) , XAHRIEEIFAH L. EH NN, XEM “F
FRCH]” — 1) S AE s X R A 5 2 BAT EAERTRACH] . X5 (BRE EEBEEAZ) (LT
B CAZ)) ST R % JE 20 DORIR BRI B AR BEIR MY AR A 22 i .

SR L, EE IR AP S AR LU RS (1) o B SR AR kAR, O
WERIR TARMENE, SCHIPARAGARHEREES s (2)  fASUM) 25K B BER it K Seld oot T iy el PR
MR, (BARGEFR AR A GEE AR R R (3) BN sk AR U AN, (O E
(T IDE A A ATART A MV s i K S 5 e U BT @

3. HoAth Dy s K B

TR LS A K S A T R0 SEAVIEE S — e — EE TR E M A, O i [
Ek Py R PR AR JESEE B (Fitzmaurice) 5. T AAF AR Dy S2 MK S
AN BR T IEE S K S - - B A B AR S e P B /b, Dy S PR ASOR] S 5k mT L [ A s g G Al K
ST TP

(1) B a7k Ik

YN SR B 7 D S0 L U A 5 1] K S DA PR T A R A 5 1 [ X 2RO HAS 21 H A [
GBI, IR T 8 7K Sl o 122 8 5 14 g S 1 7 ek

AR 8 A 2 1A R R R i L T B I 05 22 ] ) TR N, A g s M i A RO Dy g
Wk 1973 48 (R TSLRIETEIE) 7 Hoal 2t , R M3k Dy s PR ASUR w3 % Fir 1
PR TAER R — AL W AE7EN . © 1987 48 (AR R LRI SE ) A H I 5 8 A ik
RN RIS LN B — DB WS AR, e AR 25 By W R R | 2 [A) R 245 B 0 £ K
s, AVEFRE AT, E AR Z KB RER A

(%) WUERRES G E T Ve A AR e R B R P B . (8 2) 2 46 2%
ME: “HERET SRR — e R E S, AT T R —
RERUY , AR T B IS HO A T80 . A BOREFHADL B 8308, Bt B DIAH G, DIBUXFh i

Juridical Regime of Historic Waters, Including Historic Bays, UN Document A/CN. 4/143.

Leo. J. Bouchez, The Regime of Bays in International Law , p.281.

KT E N JE 25 IR R AR SR IR EARCR], 3 e e (BRG B A 2) S5 AR RSB /SR 4
Daniel p. O’ Connell, The International Law of the Sea Vol. 1. ( Oxford: Clarendon Press, 1982), p.417.

George Fitzmaurice, “The Law and Procedure of the International Court of Justice. 1951 — 1954 . Points of Substantive Law, Part
17, (1954) 31 British Yearbook of International Law 371, p.381.

The 1973 Constitution of the Republic of the Philippines, http: //elibrary. judiciary. gov. ph/index7. php? doctype =
Constitutions&docid = a45475a11ec72b843d74959b60fd7bd6455816105{5e6% 20. (last visited June 27, 2012).
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LA

WG (A2 AT 55 H49 5, mBERAURBORES [, nT LRI E B I e o as By A
BRSNS S I B By R AR B AR I A0 R /R PR R I ki, 1 5 K ez Iy [ A
M SCRE, JFELXI SRR R THE R KA 2 Mg R b USRI BT 3 RO B . 2 B LLBEJE I
I 5 XA EALE B, BRSSO AFAE R DD P AL S OIARSC R . i
TR ISR TR . FE R KR B ARMIE A —RE S 05, el e — B 9k
FIEIE B S

CAZy) XTI B IEFERE B B SEL Ay S oA VR AL E . A 22N, TR HIZE
AT S BEIT FE RE S ROMUU A2 T TR i 5 o RS b, IR T AR I R Al ] 8 e v
By B A R DX, 0I5 ) B4 7K e LA R SH v 8 DR T AR g DA ol ) e e A 0 14 J B P At .
R BRI B T LA PR B HE LR 75— SERE B AURRE , AP Sy iy 2 4l — A 1 2 40 ) 2 A i
JEE W — D E S5, W TRHENS RARANF, KF R, FWE, Wi
AEUTIFETE T S b — B PR S ] BRI, IR AR N K K — ' T RER E
BZ FRRRE. R4, XL BRUA AT AR i B B4 Dy s kel

(2) &RHEEiE R Ay HAL I K sk

1935 47 H 12 H R 58 1l RO ATEEREEL , K4 )m T A1 B S S SR 7E IR N K v
0 5K BT K S Py s P KR 9 FE DA 8 R E i Rk B ) B i B TR P . Dl AR RN
MPAT AL LAy St B o HAT [ Pk 5 AT T2 el T W 94 BT A 0 42 R Y 2 51 DR 0l P 7K
g, E A BAT T R ERAE A K A BRI Sk, Bk By, BARSEE 15 5T 1Y
i P 1 R Rk R RS SO B VS B ARAIE (AR 2298 14 b3 s P BT A R S Y
BV 2 Sy ST AN BT 2 X R, T Bk B ) A T 1 R 0 AN S T 1 ) A T /K e ] 1A
AP LR A AL

(3) BidiiE

UL S AR LR, R TR 5 B KR T o B B A IR —IR . 5 IR
L BB BAT RIS IR, (58 =R A B E S WU E (A%)) ZHT, — B2 1y Ot
Vo 3 EHL,

MRS T 4 9 HLATT: i K2 AASOM) 25 m LA 28 3 g AR 2 ATy 18 el . Sl—
W5 R 25K LA 2 1 AR RREE (9 ak BRIA, ARG 1 Dy SRR o Dbl S, RUE—
P2 BT ST 3 M L, e [ AR IRl T g e Ml A8 P BT A B B e 2 9K Y 4 i L 5E
AR AT o K AL A B I A 5 — T A D s PR e A T 08 T (P ) B 2y
o, LA ASUR] - (historic rights) SRS XS — 4~ B 58 i) A50AF A1 U 1 D7 S PRI AL (historic
title) @ 244K, BTy /KR U TR K

XREOE (A2 RIS RA TR, M (AZ) 5515 4, 48— A B E

XA CREIPRIEERIL) , WP AL 1986 4FRR, #9173 1T,
Fisheries Case (U. K. v. Norway) , p.572.
Fisheries Case (U. K. v. Norway), p.127.
Fisheries Case (U. K. v. Norway), p.572.
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Wl G A5 M AT & ) R 2 B PR R U, e R 2R 7= R R Rk i N 28 g s g
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(b D e B A R 25 AR S 2 B . B SE AL R PE VR R il 28, BIEHR il 2, R85 i
FEl UK B el A FERCEE , TEAS Xl B IR A 4 25 o BRI K F2 5Kk g s PERCRITAT 5, il B R R X
FRURI I BB R AR —,

2. FEREFEY)

FFFRRIRFFETT Y (CHAIEIEIPRIG) AR R B P 1 el AL B SR BRI 73 7 R ik . s
IRk . BEF. HARWE T, ENINIZRRAARE AR

SEMI2E (sedentary fisheries) , 4NEBDL. #Hl5 . W], a4 . T WBS%)E THEE TR
TR AU . N E W i B A D sk, R — e AR B AR, W i R A e A

O (38) FFRRRARETT: (RABERLE) (B—EH ), %30 7T,
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On the Constitutive Requirements for the Historic Rights
Jia Yu

Abstract; The concept of historic rights is an issue in international law. This paper purposes to analyze
the constitutive requirements or conditions for the historic rights, i. e. the subject, objects and other party
(or the third party) as well as other relevant factors of the historic rights. The subject of historic rights is
only the state, which is unique. The objects of historic rights include the specific waters claimed by the
states and the resources as well. Vis-a-vis, apart from the claiming states, other states and/or the
international community could be referred to as other party (or the third party) . Besides, the historic
rights are influenced by many other factors such as geographical features, economic interests, national
defense and security, and even culture and religion. These factors, however, do not constitute necessary
conditions but play limited roles for the recognition of historic rights.

Keywords: International law, Territorial Sovereignty, Historic rights
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