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David G. Oven, “Punitive Damages in Products Liability Litigation”, (1976) 74 Michigan Law Review 1257, p. 1287.
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Ronald A. Brand, “Punitive Damages Revisited: Taking the Rationale for Non-Recognition of Foreign Judgments Too Far”,
(2005) 24 Journal of Law and Commerce 181, p. 181.
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@® See, e. g, Karen J. Tolson, “Punitive Damage Awards in International Arbitration: Does the Safety Valve of Public Policy
Render Them Unenforceable in Foreign States?”, (1987) 20 Loyola of Los Angeles Law Review 455; Russell J. Weintraub,
“How Substantial Is Our Need for a Judgments-Recognition Convention and What Should We Bargain Away to Get It”, (1998)
24 Brooklyn Journal of International Law International 167, 203 et seq. ; Ronald A. Brand, “Punitive Damages Revisited;
Taking the Rationale for Non-Recognition of Foreign Judgments Too Far”, (2005) 24 Journal of Law and Commerce 181 ; John
Y. Gotanda, “Charting Developments Concerning Punitive Damages : Is the Tide Changing?”, (2007 ) 45 Columbia Journal of
Transnational Law 507 ; Jessica J. Berch, “The Need For Enforcement of U. S. Punitive Damages By the European Union”,
(2010) 19 Minnesota Journal of International Law 55 ; Beligh ELBALTI, “Foreign Judgments Recognition and Enforcement in
Civil and Commercial Matters in Japan”, (2019) 66 OSAKA University Law Review 1; Peter Hay, “The Recognition and
Enforcement of American Money-judgments in Germany-The 1992 Decision of the German Supreme Court”, (1992) 40 The
American Journal of Comparative Law 729 ; Beligh ELBALTI, “Spontaneous Harmonization and Liberalization of the Recognition
and Enforcement of Foreign Judgments” , (2014) 16 Japanese Yearbook of Private International Law 264 ; Angelo Venchiarutti,
“The Recognition of Punitive Damages in Italy: A commentary on Cass Sez Un 5 July 2017, 16601, AXO Sport, SpA v NOSA
Inc”, (2018) 9 Journal of European Tori Law 104.

@ ZALHEWCA 32 MEFMHE, TET 201749 A 12 HEE TZAY, HEAAAE, hups: //www. hech. net/en/
instruments/ conventions/status — table/? cid =98, /5 iJi[alit[E]: 2021 458 H 4 H .
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2004 4F, ¥EE AR T B AR ST JR—2&  (Chapgier v. Taitbout Prévoyance & B. Mesqui) ©
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@ Tokyo DC Judgment of 18, February, 1991, Japanese Anniversary International Law, No. 35, 1992, cited in Beligh ELBALTI,
“Foreign Judgments Recognition and Enforcement in Civil and Commercial Matters in Japan”, (2019) 66 OSAKA University Law
Review 1, p. 10, footnote 42.

@ SCJ judgment of 11 July 1997, Japanese Anniversary International Law, No.41, 1998, p. 104, cited in Beligh ELBALTI,

“Foreign Judgments Recognition and Enforcement in Civil and Commercial Matters in Japan” , pp. 7 =8, footnote 26.

Yokoyama, Private International Law in Japan (Wolters Kluwer, 2017) , pp. 153 —154.

Tribunal de Grande Instance [ TGI] de Paris, July 15, 2004, 1ére chambre, n 03/09481, cited in Benjamin West Janke &

Francois-Xaverlicari, “Enforcing Punitive Damage Awards in France after Fountaine Pajot”, (2012) 60 The American Journal of

Comparative Law 775, p.T78.
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@© Schlenzka & Langhorne v. Fountaine Pajot S. A. , Cass. Civ. lst, Dec. 1, 2010, cited in Benjamin West Janke & Francois-
Xaverlicari, “Enforcing Punitive Damage Awards in France after Fountaine Pajot” , p. 776.

@ See Peter Hay, “The Recognition and Enforcement of American Money-judgments in Germany-The 1992 Decision of the German
Supreme Court”, (1992) 40 The American Journal of Comparative Law 729, p. 746.

® See Peter Hay, “The Recognition and Enforcement of American Money-judgments in Germany-The 1992 Decision of the German
Supreme Court” , p. 746, footnote 70.
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VLR (RGN E L HITE B A Z RINSIATY , 55 57 T,

SCJ Judgment of 18, January, 2019, SCJ Judgment of 25, May, 2021. See Beligh ELBALTI, The Supreme Court of Japan on
Punitive Damages, https: //conflictoflaws. net/2021/the — supreme — court — of — japan — on — punitive — damages/ ( last
visited 11 July 2021) .

@ Toshiyuki Kono, “case No.67”, in M Balz, M Dernauer, C Heath and A Petersen-Padberg (eds. ), Business law in Japan-

® ©® o

Cases and Comments : Intellectual Property, Civil, Commercial and International Private Law ( Wolters Kluwer law & Business,
2012), p. 743, cited in Beligh ELBALTI, “Spontaneous Harmonization and Liberalization of the Recognition and Enforcement
of Foreign Judgments”, (2014) 16 Japanese Yearbook of Private International Law 264, pp. 274 -275.
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Wk e fiE [ i) E AR 25 . See Samuel P. Baumgartner, “Understanding the Obstacles to the Recognition and Enforcement of
US Judgments Abroad” , (2013) 45 New York University Journal of International Law and Politics 965, p. 994. XIFHTE { H#il
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O Schlenzka & Langhorne v. Fountaine Pajot S. A. , Cass. Civ. lst, Dec. 1, 2010, Fountaine Pajot, N°09 — 13303, Recueil
Dalloz [ D. ] 2011, 423, cited in Benjamin West Janke & Francois-Xaverlicari, “Enforcing Punitive Damage Awards in France
after Fountaine Pajot”, (2012) 60 The American Journal of Comparative Law 775, p. 776.

@ Axo Sport SpA v Nosa Inc, Cass United Secs 5 July 2017, No 16601.

® Axo Sport SpA v Nosa Inc, Cass United Secs 5 July 2017, No 16601, cited in Angelo Venchiarutti, “The Recognition of Punitive

Damages in Italy: A commentary on Cass Sez Un 5 July 2017, 16601, AXO Sport, SpA v NOSA Inc”, p. 105.

M6 (MR RGTBR LR 55255 ), DU kL 2008 4R, 55 246 TT,

UN doc. No. A/40/53 (1985).

See Peter Hay, “The Recognition and Enforcement of American Money-Judgments in Germany-The 1992 Decision of the German

Supreme Court”, (1992) 40 The American Journal of Comparative Law 729, p.733.

- 104 -

® e e



SNEESTEREREFIRA AN HIT

73— AR 5 AR HE M A BCHBRIEAE A R, DR 4 3 1 A A 4 3
¥ o B FE RS By i Be DA P A AL A 2 5 B B il B, S [ )R] A AU 24
TERER AR 55 o (B8 O e ik B RIA Dy SRS AT BT AN A AR AL 1 P A, )
AR (RAFHRFESNHBGEE A 20) 1A RHUETRE AT IZH R, 78k, & SR m5
SMAERURAL T (TEREZEAL) 252 250 | TR 3P BB AAL B LUZ B E S FIRIESE /Y, P
LB AR AT %R e P

(=) wHlRN 42 H

FAG P DU 32 1 R AC 8 2 BRI ) 5 DA 12 U ) A i, 407 i U A 06 A R ik A e
ZE A, BN A i F AR A R AT Oy Z B S A A . —Jrm,  He s
SRR | AR A G A SRR R OE, S5 —T5ian, U n] B D w3 RE Sl
EXH—IUTH o ASAITX AT R, O D0 8 Y 23k 9 ST 7 A 2 Ul 45 Lz
(R HER 4 75 SCENTS e LS E o

J7 SRy DL = AN EORF R, — 2l P GRS - BEAY H A4S PRk H Y
RGN, BTG HARE IR T B B AT 2, 1 5 B U Al fi) S S PR o A R BRI
W o 22BN B AEAEAR A ROt IR B HARTE T Berb, R A RBMIR F i/ My T B, X/
2 FBUNTERE , 00 fi 1) S5 52 S EAS A A . = BP0 o 32D Ut Bl B g A1)
o ek R A, AR S AAGE Z O T, R SR U AR 1) A A2 R, X
FALGE N TE SC R SCHE A5 T U] H A3 25 44 D DU R P S 0] PR g 985 o o 2 S A g e R
A, 5 TR AMERR AN G IAT A BT S B ARSI, DTS Tl T, R e U A A
HJTRN S PAT SR IZ FIAE TS A RN O B R U R0 iy T R F B AR, &
PEAEXSHME TR B S A, RN LA T, (EUR IS G O R B A I SR R A E
FIWEERS, NS IR ER

HERGE, o T2 B ARGEBE R, ] B A 2 A 303k [ B PR AL s B A o vk i
FTEBE 2009 AEAE— R F T HO BRI, O I dee R ST 36 [ 1k B A s 1 — I K 1300
J1 RITM BT e R . 5 ER =205 Be X EE N IZ IR il T AT o A BEE AR H PIITT
BE: S, AT R R TR, ARAPORINS PATHIIN S B, IZETNEARI
B AL R ik BE A, T B e T Ee 55 N iR B T 655, R A
FRBE P T, TR S AT T30k, e RENEBATE PRSI R AL, 3
LB E At TR A RS BUAE] 2 {2500, Pk 1300 75 370 4511 4 Hm 5 oA sd 2
LA T

@ See Peter Hay, “The Recognition and Enforcement of American Money-Judgments in Germany-The 1992 Decision of the German
Supreme Court” , pp. 734 —735.

@ XUBH: RN R A S ) e s FE ARA AT LR E ), 55 136 TU. 208 i B TR ) —— o ML R

BEPEI RPN ), IRA I RTRE 2010 4R, 5F 40—41, 73—77 Bl. W% (TTEOE SITEORIAL) R, =

SFHE WAL JERUREA I RRAL 2011 £RRR, 45 73—74 T,

KUBH s Hf U7 55 P ke [ A BRA T U 3E ), 365 136 T,

Benjamin West Janke, “Francois-Xavier Licari, Enforcing Punitive Damage Awards in France after Fountaine Pajot”, (2012)

60 The American Journal of Comparative Law 775, p. 775.

® @

- 105 -



CEIBREFZRY 2021 £586

HAERE KR —5h, V& E Rk B 2 LU Be I iSSP E I AT 5 Lol 5
WU PR AR 2 AN S AT o FEIZRGE R, N 3 e doe 2 A1 1 A0 S5 S0 PR I 2 002 AH 25 T 32 07 1 B 7 1Y
20% , FHECT 32 FH I P2 W LB R i 7.6 J7 600, 1R E R Ik B R AR T LT R R
RS PSR Z R S ARSI B AR, I B FUB ST e R R AT M T I Y
HipE

TEE IS ek BNy, RTEERE RIS, AR A SRR, LIRS SNEE g H 4 A i
JEOU) b 28T S G 2 IRSIACE , ZRUAN R T RS URA R e B AT 7 AT R SR, — 7 T
IEBEMKHAAUR A, AOR BRI ER A g BEAE R, o5 —T7 1 LSRR T Bt AR A OB o T 257 P 43
H 2 AR AN R BN R AR DI R TP A 2K o RIS, ol T AR R I £ 4 R PR [) — A7 Bk
N IREMAME IO T4, SEEAL TR . L, WSRRIAS FE 2 AR P B e, X T E A
FAGERTGUNPYEES

7N, AR, SERERE B 52 EX T ARSI PRI F WL AR © 2R U T BRI, %
JEE] T HBIE M iz o B, EFESIFERE (BMW v. Gore) FIFEZARGIFIKMUIREE (State
Farm v. Campbell)® 1, & RIS e e 12 B B A g i 10 6% 1 S BRAs T R A3 40 5 s B A
I R 3 5 55 [ SE IR I I SRR 7 S0 O RIS, 7 5 45 A ST ) 4 T T 2 4 B U ) IE
PEESR T, AMESREA — RS URiR ik b2 s SRR, iy HEOR A e DAY IED
DRI MR e (R B 22 L 91 R R oA i PR

HEMWZ, FEBE e PR ALk Gk Z s T, A 24 ie 2 ab . OB Z X Gos RS )
PRI A0 B2 5 S Pt T B O He e, b RN BR Z 25 51 . 28 DU, B D U B 22 5 1 1Y
JE I H AR Z AT 77 S Rt BB Z R8P DRk, 8 el e v kB o 6 o ) A 25 0
PEWEERHARZ 2T - BRRFIFREFZ A, 4572 F ANURFPEAIESIAE B2 ™%
BORNLZ R A O R A A T o QR ZAE SR EAY H A, W5 i RA B i 2k 1 ot
HERER,

(@) AERBAMSPEREALZRTEH RS

ANXE A FE AR A AR AT A 52 o o R T LA % 12 g T AL b D D R i A ek e
REIEATIE . H A RFURIA L WIS (XA E R SR i A o SR, QRN 2 R AR T
T SMNEET A B W AT RSB, s B AP U AR I Rk 1B S A UK, T
S BERaz F HG A5 J U X & e 4 0 e A 3 W o U A T S o A, IR Al AN i B 0 A1 [
LB PR Z S o B A0 s FHEE AR 2 9 2 S BOE B PR BEA T T A R . HA B ik
e AR i e ik e 2 Wi SE R DA AR R SOk T M A E 1 . FS0 b, IEE Rk
BE ATt AT DO o A g i o 38 1 S A RE A R B BRSOk A T Al RERE X B XS A

Benjamin West Janke, “Frangois-Xavier Licari, Enforcing Punitive Damage Awards in France after Fountaine Pajot”, p. 776.
Wil CREGI AR F W A8 E 2 RN S TAT) , 5 48 T,

BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996) ; State Farm Mut. Automobile Ins. Co. v. Campbell, 538 U. S.
418, 418 (2003).

ST L8 QRAMEREDI R E WA P 3 KN 5 H0AT) , B (it aflas) 2017 4255 3 01, 26
165 T1

- 106 -

®® e

®



SNEESTEREREFIRA AN HIT

] B R 1 S 5 e 3 — [ R R R g H AR 2 3 T 4 e @ SR, FRAT] T R R R R
AN i AR I 2 8 3B A Jeam FH L9 S UL A0 Bl v e ke g A7 A A, RV AR M s 6 56 4N X
SMEREBERR Z SRR DEATH A, NI E TR A A, 10 OC 2R BRI T [ o A
REIBRE MG, R R —HEORANEIEBE I Z B NS I EAT S A A Z BLE, DR o
A 2 0 I FRE AR i S A A RN RN IE 2 0K, b e AL T3 8RSl LAESZ 1

(&) R AINEI R FRAZ R & Z T A

TER, VFZ R &R G X AR 0 T s o R phe L i A [ A LR P el R DU AR 4
ek o AR FP ek HRT7E 2 8B KA Rl S rf B2 o0 0 ROk BT AL, SRR M4t 35 %
P RGO 1 AMRPEBURE, IR ] DUER 2045 BURIN S AT, 3k — 07 it e 5F 22 29 i i
] o B AR A SR ] — 48O R DX A AT T I ke, BEA PRI 2408 T 2 75 i
o LUEAMB F O B B BAMEMR 0 T UK S 3T, 45 ik AR

T IR i g i e 7 1992 45 bk rpefis T Mk e R ke v BT O 25 0 A SEBRfit 2k . mT Y
WP . ORAERC . AT SR T T AR, (EXE ) e e A Ay T I 2 0 R T LA 4
O AGSIME EEBUL , IR, ARTIEIR I Ol 0 ZIERCR , Mo — MR L
&, AN E— T LIPPO . i T ARSI A28 A BB RN 2 SR ARME, HIGH 2
NEK, RPN ARG R, I, ARSI R B 22 S0 A P oA 95 e 3 A 20 1)
IURINFE 8, A RN

BdA A F WA Sk, ARGy R A 00 BARAE T AR T R TREH, B e i B
R [RI N A AR 0 Ay, sl o BT 7R IA . O ISR AP EPAI B s an 30A ¥ 4
BRI PEE A RAG, SR, ARAIESE, TEEEBEN 10 i ], 2
AR PRAZ ], BB N — M &, YEBERRAR AT LN MR BRI , 00 4 o 12 g e St 4t 7 1
(¥ Rl N ZROA T ST I B — BB IR AR 2R ] @

RS FE AR A e, X T AR P IR AR, AJ5ORARE HE Bl B = ] 540
P IE Y PRSI BT X, SRV TR 2 ARIA S AT

M 2t

SRR A0 T W 2R AR R RO PAT IR, DK 2245 [ B DU AR, Herp 28856
W ) R AR X T ARSI T W B P BT BRIA . A SRR SRR o A R AL

@ Professor Audit’s statement: “le conirle du montant des dommages-intéréts alloués par le juge étranger constituait une
manifestation caractéristique de la révision a U'époque ow celle-ci était pratiquée. ” Bernard Audit, comment on CA Paris, Sept. 21,
1995, D. 1996, 168, cited in Benjamin West Janke, “Frangois-Xavier Licari, Enforcing Punitive Damage Awards in France
after Fountaine Pajot” , p. 801.
VbR CREETTMER IS EHAE B AR Z RN ST, 56 55 T,
See Peter Hay, “The Recognition and Enforcement of American Money-Judgments in Germany-The 1992 Decision of the German
Supreme Court” , p. 748.
@ P (CEEEIMER F W EHIRTE O AR RN G AT), 551 T,

. 107 -



CEIBREFZRY 2021 £586

B A A LB o A pas T R AR ARSI A T R G 2 T RE A IR, I T I 2 22
RFiE 2 i FE LG BT, A PR L st B H A SRS P 2 DR S Ve o, i
K I IR P A B P T A 3 — S T R o T 74 ] DA ] 9 S B P ] e AR e £ 7 O R A
W R AR E AR, 3k FE AR LR 2 ) S A 2 e U DL A, ARG
W LR A B I AT A LR
H ] AT A AT B A AR R I R Y S 051, A e B O SC AT I T B v A
K, HAETA 1B RIEBER M AT RIF I R Y AR, Ha AT ) o [ 12 B £ 8 e
AT P 22 R BRp [R) B, SCFE v [ 85 Y SRR AR R R R o B o4 22 ) e 45 T 6 £ B 1600
Jieon, HAP BT R ELG AL S 200 J5 5ET0 . BEHIIRTA BE LA AP A Be st [R]— 4 800 7 1 B
BN S AT, PRHOIF AR KO R 3 W A e i R A S AT IRl
MHBTRISLERT , H EXTAMNEPI PR ARING AT 15 AR B R 30 A s, (HESR L
R EOEGHE, ELRA i — B AOHEE , Rerms A RO Be e B A B L St T e S 9 AR @
RTRETIEB E W24, RV [ H A 5Kk DURMERA Ry A 5, (ER A (I 38 B R 3PE)
(Eihiaik) ORiifk) (ORESTEgnE) (Rakd) Ak dht O a7 7 i B0 2 AT
PR E ISR O RLE @ R RT AUEAE I A SEATE e G BT A BRI S TR ST I £
RRETREEA . 7ESRTATRIE T, PRI NE AR BRI, b 2 R R LA .
i, A A E L UE RS I E SLAE SUR N A T LRI S T, 52, 2w
AR “BEBIEN” 2 BRIy, AU BRI o S IR 2R A T T A A 1 7K
WG AT I — [ e 0 gl A 7 A 45 [ AR A [ S AL Ze HE ) 2R L, DL Tl Nk A7 AR 1
TR E W2 A HLE MR A AR NS AT IR ST P30 W 0 AR 25 s AR, XA P 400 35 s
PR AR AT 5 JE Y S B DR 3R N R AR T P R S R AT 5 FAYIE 1k | e PRIy
rp, Xk T e A ARSI Rk, R R Bt T L F e O | R Akt A T R LA
PR A AR 5 fea, RIS AQRHE, WIFR “HFgR BN BEHEK,
B, PR A R ST A R 7RO AT PR 5 AR U RO S PR R A 7
UNFTSCHTIR, 5 A LIRBUT 23 I AT IR, W 46 24 [ 78 > 29 260 B T LU 7 52 it 2 11
WA, (HR, NYTERRE, AR REME T — DT DR RN S PETR By, JFAER
i 4 29 FER BOE = (hRifE . AL, SRS IR I A IR TG 2 LSS PR R DA, AR se & U

O JREFIIM P RARERE (2018) 803 Ry7420 SREFBES. KER. Bk OMEGETER A kiRl S
PUTIY ST SHMAY , 8 CILMEIRIR) 2021 4E58 3 491, 45 118 1L,

@ Ik, BEE i ABBNINE, E R AR BRSNS AT B S B AR SO IT R, R
NFREBEAE 2015 4F (e NRIEBE S T ARERE N “—if — 8" @R R o MOREE A TR0 B 2017
B (RTIEW) TR S FHUEAT T HE SR E bR, RARSS A JCHM E R SR PR FIT PR AR AR E 5
TEARINS PAT 7 [ 58 R R S D A RN TR R P o, 000 1 ) 3k 5 A A 7 LA S8 B0 Sy 380 oy 4 48 R A 5 $h AT A [
R Aemfefl, TEARREAFINERN, BIAHEE 5T EZEEEELR S0 (RERN ST
A1k e 4 et 2 A A B R —— e TR A E OGRS ML), # QGERITIT) 2018 4E55 2 001, 4 177 7T,

@ RTABE e MR FE W e 2 XH), 7o BRI oA Sl WA X oy 7Ep E SIS “ fmiik b
LB S BTN S HI A BT XSy, 7N T X 32 [N s Be B4 R RO 2 4, TR ST M 2
VISES . VRN COMEPeZ RN S PAT) , 3 (A BE2A2E) 2013 4R58 127 3], 4535 7.

@ Pl G BURIA SHATAMEET LR A e i B Bl 5 S AE ), B (TR TI) 2015 48554 39, 46 143 T,

® XMzl (FREHE GEFRLBENLAL) RIREESXR), 8 (EEUFE) 2018 4E45 4 91, 55206 11,



SNEESTEREREFIRA AN HIT

SEPRAG R B AP T I A T AT A T I A Xy A S A

=, TRV FSRIUNEDRON S PATRECR SR b, X TR R S Rt 2 A o () A 140 3
R SR L 491 8 SO 47 o Ao b Tl AR T R DU A v i XU K 0
(vomiting test) , I [F]i AT SEAAME LG B ORI e 1k A IO A MKk o %o S A 1 L 49
JEU) R, e — R ] B DT O S E PR IR 22 8] 2 AR R [ 22 A i A
we BT SR A, A R 32 PR A I W A ) £ N T R B S A SRR U B AR
AR, ER X — AR BT ) i - 7 A G S A 2 X LG 5 1) S B ) 25 SR AR
LRI AR W (e 95 W S ) 2 AN S8 P S BR L ATY SR WA 2517 FEAT M PR . A 3 . A5 o ARG R]
TR . BOE AT A AETERORAE R R, HREX MR M G A, A& E2 %5 &
MR A, 5 T ZR A AT — e R A S BRI W o A RTHRAEPE Bty , ZE#N R v [
SRR A RO R U HER S A2, B RS I b S R i RO £, TR
EPLONER S HBIPEEN, BRAESRFR S R 22 2 S BUL A2 M B A G X E
SR A HLE R, W e VA E AT A R

On Recognition and Enforcement of Foreign Punitive
Damages Judgments: From the Perspective of

Judicial Practices in Civil Law Countries
Wu Yong

Abstract; It is quite controversial that to what extent that the punitive damages judgments rendered by
foreign countries could be recognized and enforced by the required country. According to the judicial
practices in the main civil law countries, the punitive damages judgments are likely to be characterized as
the civil nature instead of the penalty nature. On the other hand, the foreign punitive damages judgment is
not, per se, contrary to public policy in France and ltaly while be deemed in Germany and Japan. The
foreign punitive damages judgments are refused to be enforced due to its breach of the fundamental public
policy or it does not conform to the doctrine of proportionality. It is argued that the punitive damages
judgments should be distinguished to compensative and punitive parts which the former part could be
enforced by the required country to the extent that it would be rendered according to its domestic law.
China may basically take the division approach to enforce the punitive damage judgments to the extent
which belongs to the actual loss or harm suffered and to take the doctrine of proportionality to assess the
interest balance of the excessive punitive damages.

Keywords: Punitive Damages, Public Policy, Doctrine of Proportionality, Recognition and Enforcement
of Foreign Judgments, Civil Law Countries
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