PRk A ANTTAHE AR il B R IR 5 O (B G R

E

W E: B BFEFREBEFRT, FEEKS KA X S KL TR AT B R
AW R RE, Bk LGNSR KRG BIRELETH T2k 2 RN, e 5AKE Ruie
PA LR GBI ER IR, MARFRGREE, BERENCEERA AN LERAER K, AHhih
4 B RS ARAR AR 6 R AR R, MR BT IR B R AR R0 o XATA B R,
FFFARBL, AALSGHL, FEIEF FEA FAREGE R T i 3F, MAFTHERKT
BB R R UM E, @ B AT RBRT BRI, P S AR p AR AR 8 A
SR HIELEEM, MTAENAENAEE L EARE XK, 25_753{3%, S5 B P AR Z 1) LRI B
— MR —HRTRIKRE, BFHAATEDERE LR TG RS RGP, B3R
R BT RGBT AT AR P A BUS IR, R EATEARAL A, I E IR KA R A AR

KR BEE KRR MATTE ERELZEH AEME

5]

T

AR, SR SR PR A PG 5 [ A SNAE AT Bl b B S ) A4 SR AT AR i A
=, E”ﬂﬂ‘@ﬁ%ﬁ%mﬁf/‘\/\%h&, FASRE KRG A R4 T, IR BRI R A A s
S5 T Bl BELAST FVEIB 5T AT N RS R T IBTH/‘E’JT”{ZEE{EOO 5% 9 45 [ 1 B R Bl i

w PESREABER AT AT LS, DYEATSE G B CEBREDTIE) S &0 o I 0 B 42 17 o 5 00 ) 2 AT s
T H . ASSC IR AR iR 5 D TR RN D 2021 4R 1 20 H

® fitn, 2020 4E6 H &9 H, SeEExtEERISF B (Intemational Criminal Court, ICC) LR & H1i§ I IE I £ ) AH5E
NRBATHIFE, DU ARG 1CC {52 1k 51 % S 22 s - R LR B 53 72 BT ' VT B AU A4 SR 47 7T RE R T 10 W) 345 R AL 8008
YRR, HAMAE AT S35 i A5 A A SHUA ok Bl it 2418 . 2 UL UN News, “US sanctions against international
court staff a ‘direct attack’ on judicial independence” , https: //news. un. org/en/story/2020/06/1067142, [R]4E 11 H ,
SR EGr R A AT AFHBHR” (the Brereton Report) 7%, UKL 7 UAERT R FFAEHLIN AL K T f ok 4F
IEARIE” AR RAF i S W PR A 2R EARAT, MRORI I BUR I ZE A (38 3o B A TR LU | AT 32 WA 4
RS ] fE A SRR S AL SR, 2 L Douglas Guilfoyle, “Command responsibility for Australian war crimes in
Afghanistan, Blog of European Journal of International Law”, https: //www. ejiltalk. org/command — responsibility — for —
australian — war — crimes — in — afghanistan/, [F]4F 12 A, ICC {2 B IpoN 2 KA 78/ 92 B G W &g R4, 1Z 4R 4
R LR R FEEEHRHC T THEERZ B, ST SF A TR AT, o0 [ BUN 4 B 18 =5 SUNBE G Bk R
7o HTHUA UE 48 T0 1 HiE 52 3¢ [ [® N 56 57 2 7 R B S B M B ke, 1CC 45 1k T XM i A b i &, 2 I
International Criminal Court, “Statement of the Prosecutor on the conclusion of the preliminary examination of the situation in

Irag/United Kingdom” , https: //www. icc — cpi. int/Pages/item. aspx? name =201209 — otp — statement — iraq — uk .
- 100 -



EfRiE LN ANBEREE: SERNRSMEXREK

FOFHARPR T PRk B ASHE (BURFR D ATHUET) X — A PRk % e i i 52 19
R, A E R R A EHEPRE R R ST RERN AR RN H— R, (E
il NSt A SR BRiE R — BT AT, #RR R R ST IF 2 B AR5 Y ETCEE R, Py
I 5 2 T W il A AR AT R BLAS RS B A & D AT R AR Mg |, 2EE A
S IE ORI PR EIR B Z 45 . i, A N ST AT AR | ik B S N AE
A HEAT R GE o0 B, DAY S0 8 A M gk 01 [l 17 5 7 7 [ B 1E SC il Hh A 0 o o R 5
B2 A

KRR, A ATHEAE =R [ PR ot (R R BE P 2 St Sr . BN IR ZR o X 1 B 52 4T 1l 2
Wl g5Em s, NE L EWERTE SN ASHEM A AS 1 (unitary) FEFRSHTLHIE,
RV AT S A FE B B A o A B R AT AP OO AR TR, (R AR AT A A L IR]
Wk, R — BB Y K ST AL GEIE R B - AE SRR RESE b, AR 58 [ S ST JEE 5 [ B 52
fERR S 2 I S L ST 2 R L, MR B 220017 B2, MEERNE
JE AR IR T [ PRk R R N BRI LS5, RORAE RS JZ M B A S A T o 55 P it
PR TR R A IS S S O EGE SR, JURTER BB EAFE 20, W LR T [E PRt
il BE R R R BARIE RS, RO, D AT LA 5] P 5 AR HE PR PR R AL 3 At 1 7 20k
EIRY fET AR R T, DATHERD T LG E BRI B ik A 3 e, BB T
W THE i ABCREFERIBR P G R, 76560 [ bRk 23k 5 A 5 i ST R ) BOa A =k @
IR, Ak L TR TIRE, SULBEG T . AR R R M B
PESTFRFFRILERE, 20 AR RN A BN X E RGN . FREEE BIS TR A2 f i
M ATHUENTEBE R G PV FURE S SRR FRIYEZ AT B, 1 ORGP A Z 5 M (H A s 28 58
AEPERIRETT, A E AR IR 2 b © 2B LR R g — AR AN R A, TR AT
RitEi2R, FFm DL apEBse, ot NSTLAE RIS . FEM (ELRCH AR L2 ) A S sl ¢

R

@® International Law Commission, “Principles of International Law Recognized in the Charter of the Niirnberg Tribunal and in the
Judgment of the Tribunal” , Yearbook of the International Law Commission, 1950, Vol. II, para. 97.

@ HEPBRFAE (international responsibility) — i 24 Al i S [ B U35 MM N T4 LA ES R EEPRER RS, B
Foem BT A, oy PR 355 R AT IR i [ SOk R, Rk, ERSHERE PRI b s i A
B RIRN S, WHFAEEBR ST ZERTE L (paradigm form) o X FAS AT, EER 5T R LT S S8 A77E,
T HAS R E BRTEAT (19 BE ASE B A 24 e T i S 15 T . 2 W James Crawford & Simon Olleson, “The Nature and
Forms of International Responsibility”, in Malcolm D. Evans (ed. ), International Law ( Oxford University Press, 2003 ),
pp. 445 —448.

® See Pierre-Marie Dupuy, “The International Law of State Responsibility: Revolution or Evolution?”, (1989) 11 Michigan
Journal of International Law 105, pp. 120, 126.

@ See Beatrice 1. Bonafe, The Relationship between State and Individual Responsibility for International Crimes ( Martinus Nijhoff
Publishers, 2009) , pp. 11 -25.

®  ADATTERAC T BN R T T SR A BRI, & ORGP Y U BT B RLAE PR RYA
HIE R, & W Eric A. Posner, The Perils of Global Legalism (University of Chicago Press, 2009) , pp. 16 —27,

© See Marieke de Hoon, “The Future of the International Criminal Court: On Critique, Legalism and Strengthening The ICC’s
Legitimacy”, (2017) 17 International Criminal Law Review 591, pp. 594 —605.
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— RREERRERERE: P ARERIHIEIRNE

(—) LB FRFTAEGHEN G

ST, MIGER - DHNERRN, WREETONRE R EOTHUL SR, IRAX
MERMREGIRZ N “IEAN” AR ESOIRE L, SURESRIEH RS A J 01508, HFK
P AT AT I, OF A S B EIR A 22 6 2R AT 1] A I B T R 1
A, VAERTHE N 200 o 00 B BRod A 7E 0 . A EURL BT sUL ] T Thr Ay H
Fitk o BRI EAUBERI NAER L, (Rl e AP S5 U a2 B 25 2R, 26 %60 i AN 12 52
LI ERAAT & B PRk 2% B Y BB SR, 15 STT A SE T 5 5 AT 25 5 B B A [ B ik
RZR 2

RITTE , G EPRTER RS A2 E SN, e B 405 6 E PR 57T ] B AL
AR NGHUERUATAER R EZR . B8, EbssULLURE E I ER . BEPssHERET A
SRILIIE IS, BEORMAT AP B %" (injury) BEATIRGES, ZE5PBURIRIA i 10 52 48
W BRSNS, “MRERAEFTRTERS, (ER) SHERRZE H K Z— =X B A
R FIRFEH G TGS HaR, EPRTTE LR AR E 1 £ WIS 55 R AT 3 . 2 [ PRk
EWE R TREM LSS, EERAEAT PR Bk A S 2 B A A T R
NELENERFINERCR . o, EERITEE EPRER R ATREE TR E PSR IA
PEERE, EBEPRGENE, RAEE AT E PRk X — sk B F B I RE @

(=) BohBERFTIEGEREMN

LA ST B e P ik Z ik E PR A E 2RI, B BT SR R A DA AN 14 1l B i S B
]S L4t R BT i BE A2 1 3 I BROG 2R 0 D S B BORFAIE , {EL SO T o e 20 58 28 3 1) O T AR <
REAE I EE o ARG EPR ST PR B Tk £ iR SUR A, X Lol i) [ Prid B TARFE SR
SRPEANRR P LN L AR AR S35 JeA s e R p g mT I, X A 1 [ PR oA T AR
WS AR FR . I BRI T [ PRt AR = TR AR, I Pt 23 ) M) 4 1
FRPHERR TG E bR s THE Zoh, (AR RSB 5 1 WK A BIE X Sk . B LR G
PRI ESR @ AT RAE, ARG PR TTE R 32 AR [ PR DG R h ORI i) B B2, HIE

S)

See H. L. A. Hart, Punishment and Responsibility; Essays in The Philosophy of Law ( Oxford University Press, 2nd edn,
2008) , p.216.

ZUARRA: (ERFHUEEMER) , # (%K) 2005 4655 4 1], 4 136—137 71,

SO ERRR: (PR, B 1995 490, 56 137 T,

See Charles Leben, “Hans Kelsen and the Advancement of International Law” , (1998) 9 European Journal of International Law
287, pp. 287 —305.

P (BB EPR TSR EEABUCEPREREIA R, B (RIUE R (2 AEARIARR) ) 2003 45505 1 1, 4516 TT,

See Georg Nolte, “From Dionisio Anzilotti to Roberto Ago: The Classical International Law of State Responsibility and the

® ® o

® @

Traditional Primacy of a Bilateral Conception of Interstate Relations”, (2002) 13 European Journal of International Law 1083,
pp- 1087 - 1088.
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ARBERAT SRARNE | BUATE AR ANENE = A FEARE, &5 L AR AT T L R R T 1%
G BRik A R (1R Y

R I e T T

A 826 L P AR
S (45 '

IR

-
| mohssokes |
BT T

1 fEGERFENEREN

i, RRIERALGE P ST AIEARHE . G EPREN ] fE LR (via juri) F
s (via facti) BIPIASTRIIA AL, BIE LG PRSTAL R R IR, 5 & W A5 4R = A
JEE A RATH AL TB . WIER ik, WA AW R i AR IE .2 A AAS R B 5t
)8 T —MEEPRE AN, FLAE 19 el MRy “ 2505 185" (the McLeod Case) iFik T M
FAMAT R ZA KA RGBT E BRITAL YA ® 1 2 20 20 40 AR AR [ e 1 S BRAR S HF
HERRAS AR E PR AE EARBIBERISE R, o 1 R [ PRot A o — e Prade i S8 o, [
PRERER T 3L EPRET e R R X E R 27 il , EEREERT, A EZH
AR, PR 2w E SN 55, AR BRE SR P A E T, ide S ik LA
2V RAEFIA NTHE RS X SRR S — B L3 5 —i RR 5, 1

®© PURER (Hans Kelsen) AJy, Hhi#e E PRk 2 B st LA MO HESE R, VRN RUR R R BT
1545 FE bRk B Ho R ag HI 2 =X, BRE k5. 20 Hans Kelsen, Max Knight (trans. ), Pure Theory of Law (The
Lawbook Exchanges Limited, 2005) , pp. 320 —323, EHIB A mE, (Lo EBREMERRIRAEmER, AL
RERPERYERRTE s BUCEBRINEE A B mA N, BT RA A5EE . £ I Hans Kelsen, “ Collective
and Individual Responsibility in International Law with Particular Regard to the Punishment of War Criminals”, (1943) 31
California Law Review 530, pp. 532 - 534, SEELEBTESC AR FIEPRE LT RETL, A8 1250 E bR ot 1 5 A 4E
FIRTRTIE, RS T EE . B 1 FARER SRR RIS M PSR S SE AR 1Y, 1 305 5 T 2O 45 & i 1%
GEEBRTE: PR ER A AT . IUHE KETETEAL S E PR st AR SR N 15 LR AL Y HIE 5 8 46

@ LEEH (Dionisio Anziloti) FZINA, 18 XGH S A ES FPREER T, AT R FE PR oL M N,
TSR EE R DA S B ali i R 25 B AR AR, 2 W Georg Nolte, “From Dionisio Anzilotti to Roberto Ago: The Classical
International Law of State Responsibility and the Traditional Primacy of a Bilateral Conception of Interstate Relations” , (2002)
13 European Journal of International Law 1083, p. 1087, HL/RARFFAHS WS, A k5% S =X i E BR3¢ AT IR T — % H in
2, LAEBREMIL, hdk 45 SRl i I 205 40 253 ) S AT XU 1 S TP 75, 2 UL Robert Kolb, The International Law of
State Responsibility (Edward Elgar Publishing, 2018), pp.4 -5, 9 - 10,

® “EFFMEE” b, PO RIEA REPR SRR TR 5k, B R A ILREEAL S, IR Z TR
AN, ARG AN N SRR (ERR) ST, 33225 SO [ S B ST 4 Ay — S -+ - H i, HBUN L
1B BSP A ERZ A NCGVE N —IUAREH, B, NSNS ABONAT R, HERRAAT N ARTHE.” AT
CHE, UTFEEEZHRE “Z w7 FN", 200 R Y. Jennings, “The Caroline and McLeod Cases”, (1938) 32
American Journal of International Law 82, pp. 82 =99,

@ League of Nations, Report by Sub-Committee of the Committee of Experts for the Progressive Development of International Law, C.
46. M. 23. 1926. V., 9 February 1926, p. 4.
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AREPREFHEERH A (LUR AR “RatA") v, B N— R E bk i A i, E PRSI
AR PO A (universal law) o [E L BHEGEITT N ATULIH 4 T RETT 10 AR 078
I S AR [ Pt 2 R AGE T, PR AT s 1 St [ PR ANE AT IR 5K, AR 2 8 2
ALY

B, EGEERTUEURGA ERR R R NHET 5o " RZZAS AN, EETHUEBEE A
FoE @RI TER I E PR 55, FHRERRAMRRS", ErE HVEEAER MR, Pl 2
FARRIEI T £ % EHERT, EEIEAAE LA ARG, B EBRAS LT N i i
A NZ B AR AL i A B8 B 2B S A g A8 5, I ASREEZ A SRR 54 2% O
[ A KA o XA, PR STEAREHE B AR PR TS A 52 46 3 i sl iy i~ A5 [
KZBIBERRR, BRI EBRATETT A B A 1 EAE K Z AR LR O

F=, LGEEPTUL LI O N . B0 E AT 0 BT 2UR 5 2 7 os R [ P > 15k
355, H—EABITIEE TS, J— EE ] DU AR | S e P A R fof i S [l B
MIFEZARMTL . “FaiR T 5" (Factory at Chorzow) FIIRIEH, PR A AT I & T EU £
S5, VAEBRANEAT AR S F IR UK, 50— I i JRU U, L A e el — R @ X
P A2 A% O N A1) L P S ATt S A A4 S AT o S ek, filn, 1907 4F (il ik LA
BT CHEEFREDAYY) 53 Z0iHE, 4R2007 4%t B 2 42 BB 4R 5 A0t 59— 20474
75T, i CEERERLE PSS — T R DL AN R I B T S e o

(=) BREFTEYEAHET

19 20K, JEHUZE 20 HZehpke, [ PRik A FRAIRIE AL R AN LKA AU e [ B
ORI IS T R, W PeAE SRR g AR G A BURIER, PR A AL AT AR E R
BOTEIIPERNR B ITRA , FESLHERF ISP RRF . SCRFIE WSR-S A Z [ PRk A B A 7 oK
BIGREN S AL, AR EBREE AT HLE] e [ PR 57 A8 H B R AR XTI JS , JCRk i 2 3T B
[ P 55 A NREEOR o KA IE SCRY SR, A SCA5 HOARPRIE , LSRR R DL RC P 32 0 1
ARG EPRTHT R B TR i, AAEEPRTHERIEE D TSI . st &
FA R, EPR TR EAERES A AR i ok, MR EMER M5 (culpa) LURAER
Wy o B R A T PR 5 o PR ST = AL, PR ST AN D 0 o 3 AL 79 B
AMEE, EEAT N5 E R SC55 B RS A 7 A [ bR TR 8 58 73 5 . ©

MR AE SC55 MBS T RE th e 0090 %5 55, A% Gt [ B 2 AT 1) e A0 465 Jor R 4 T D S Bk g

@O Record of Proceedings of the International Military Tribunal for the Far East, Summation by the Defense, Vol. 68, 3 March
1948, pp. 42205 —-42207.

@ Bernhard Graefrath, Responsibility and Damages Caused: Relationship between Responsibility and Damages ( Volume 185) , in
Collected Courses of the Hague Academy of International Law (Martinus Nijhoff Publishers, 1984 ) , p.22.

® Dionisio Anzilotti, Corso di diritto internazionale (4th edn. ), Padua, Vol. 1, 1955, p.423. #5| A4&RA: (ERFFEN
PR, 8 (ER2AK) 2005 445 4 11, 4 140 T,

@ Factory at Chorzow ( Claim for Indemnity) (Germany v. Poland) , Judgment of the Merits, PCIJ Series A No. 17, 1928, pp. 4,
29, 47.

® ZWHEIT: (EFRKIE), E Bk kL 2008 446, 55 79—83, 107—110 3,

® See Alain Pellet, “The Definition of Responsibility in International Law”, in James Crawford et al. (ed. ), The Law of
International Responsibility ( Oxford University Press, 2010), pp. 8 9.
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Gro —J7MH, A E PR ST R SRA LR 0] SO AL, BRI SO B A 9 18 17 ) B L 55
TESR T T A X o IR AN E PRI B DD REAAE TR E M, WA THL BT I
SRR, LS EPRTHE R AR AR RE TR Z . 2] 20 2S5 8T, XAr Bk 55 F
B [ Pt 2 SR 2 SOO5 BEASA IR C A2 AL, [P S5 PRI 57t 5 | A A B X AR 1) =
ARz AN R SRR S5 PR E SR I S AR, [ BRVE T iR A Al
AN TALME S AN — AR 5 (AL, BREE55) ITERER, " 2 (e fy 7, MRAE L
KFZES, ERRE O E PR 55 B EEDLEC 1A F 0 AR R B, T R — R E B ik
SR VAL AR S M ANEAT B HE, BRI EESE RS, e N A B A A STAEAE
¥ R R @

= REEFEESTAZENTE

NATHE T XL G E PR E AR TE AT B o IR DO [ PR sAE A AR IR TR B 1 T8
IEMEGR, SRTHUEPOA R GG MR R AE SO A, oy o HARRR 3 S e 5 [ B S35 19
N,

(—) BFERRAEGERER LT

58 B PR ot AR A SR A Dy — e [ PRk B RN, R IR VA Rk Py (9 L RURR A o 78 B 0 125
By, AL s AT I R R AL O SR AT, A S Al A 2 AR AL A R R AR AR
BEIONAARRR, MAEDAKR . D ANGRIRS 5 B85 R 2 SRR AR E 2 . Mg N
(Henry Sumner Maine) £ (il fQi5) &N, 7Erbaimts Uk i s, G H BIE R
FEARBNRFREE . WV . MESEEA, BRI SR R A HRSE B i R M U
WA ALY BEAh, SRR N SRR AR AL T 5 — T . H—, RATh s, Hik
WG Z R B R BB AR R 5T K, RS HEA BN, & e A 8 5% B 4 i
B NISOHERI AN AT RS Nk EFR, EERoTE A A LE %47 8 e ke, [H
HK T REPRTHERIISERZ —, ERIT AT NTHE R ST FE PRk Y AR
BLO RAE— AR PR, AR ORI, S BUR i ST U A SR AT T T I AE
MG AT, TR G E ML, SN YBN E R, SULERARIEM EACH 2T H

@ See Alain Pellet, “The Definition of Responsibility in International Law”, in James Crawford et al. (ed. ), The Law of
International Responsibility ( Oxford University Press, 2010) , p. 10.

@ See James Crawford, The International Law Commission’s Articles on State Responsibility : Introduction, Texts and Commentaries
(Cambridge University Press, 2002) , the frontispiece.

® See Stephan Wittich, “The International Law Commission’s Articles on the Responsibility of States for Internationally Wrongful

Acts Adopted on Second Reading”, (2002) 15 Leiden Journal of International Law 891, pp. 903 —905. Z WLavdh: (B4R A

WA BIRFI-AR) , 2 (EPRENIR) 2016 455 3 1], 45 102—106 71,

See Henry Sumner Maine, Ancient Law: It’s Connection with Early History of Society (Beacon Press, 10th edn, 1963), pp. 177 —180.

See David J. Levinson, “Collective Sanctions”, (2003) 56 Stanford Law Review 345, pp. 347 —349, 351 -352, 361 -362.

® See Robert H. Jackson, “Nuremberg in Retrospect: Legal Answer to International Lawlessness”, (1949) 35 American Bar
Assoctation Journal 813, pp. 813 —814.

® ®
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GRAT S B T Aff 7 17 79 3 ),

LR A BRI AR IAE R BRCR STEIR I Irm . 55—, AP BT2: Hf #RA
DL PRES, ) TR AR . TEREPRCR T, LURAIE S Gk 0 77 20 i s A HE
BT SO AR, 2 — 07 i B TR AH A [ B L5, IR ALY 55— J7 TR RH LRI i) S 55 4 2
BRT, XZETCREMISRAE OB IRAS @ 55 =, BRAARTEST Y L BT I R O, [k F 9 5%
TR, TR bk . ARARTEB AL H R ICIE 2 R T PRsifE, & AMIAS B LA, 26 M)
THE WA RIEFE UL, B EA ATEEPRAE T R AR, XTCR TRUE bR ik
FadiEAT R ML, AREH AR E LK - Z2p (Joseph Keenan) FEJFRERRIAHEERH 76T
P S EPREME R R T2, HARESEPRTHE AR, AL 5L ik
AP HIER N PR TRIBERS UL, TR, SR EPRTRITHE R A A 8B, X ER
NFERE “BRAG))" AR EERE R

(=) MATAEWIT AT 4

LRI

HGSLABEA T, W THLEEPRAEST R, ERD S E RS, TR [ PR st 4s
PN THRFIRREE I, SRS R E AR NIRRT, AR e T shi
PAFAB, XI5 THRIHAR N NZERE SERER KT P EEER, RS T4
AR, SUEETFES " BLH., EbrEhIEAFEARRZERA F RO ATHER N
7, RESBG WX — S ERBUPIRS I E L, N ATHERIB AR B T
ANveih (Robert H. Jackson) JEEHIA H G, “dEPRENRITRHBDAMIE g’
(abstract entities) SEHtRY, A AARETI S IIERAT DN, EPMERHNABER R T.” R
PEASTHENE B RIARRE, DASUERE T 28, WAFGEH, RO R S0 FE brap T o2 —Fh g,
IAAFEACARIY PR, FeVF e or RN AEFE PRAR T I A Ak StE OGS THOE 1 Ebr
ISR, PG, DN ATHEMERBCOY T HUTEPRE — TR 258 . © b R R B L e [ BR
HEBE MK AN ZIE IS R SIHH %eP W (Hartley Shawceross) KEEHEIIFHIE: “X TiL4F
KFAT, BRAELIA ATHEARAE AR R BA S ERTHEINE, SRR TR, @

2. MASFU

AN, DATUTIE T E PR A EAT A Z AN S P S5 R IR G55 . Alfe
ARG H, E PRk E S A A E SR 5 5L, BB ENZEEAET, DA

See Andrea Bianchi, “State Responsibility and Criminal Liability of Individuals”, in Antonio Cassese (ed. ), The Oxford

e

Companion to International Criminal Justice ( Oxford University Press, 2009) , pp. 16 - 17.

See Cherif M. Bassiouni, Introduction to International Criminal Law (Martinus Nijhoff Publishers, 2nd edn, 2013), pp. 452 —453.
See Record of Proceedings of the International Military Tribunal for the Far East, Vol. 1, 4 June 1946, pp. 384 —396.

See Hersch Lauterpacht, International Law and Human Rights ( Stevens & Sons, 1950), pp.5 —6.

SO

See Martti Koskenniemi, “Hersch Lauterpacht and the Development of International Criminal Law”, (2004 ) 2 Journal of
International Criminal Justice 810, pp. 813 - 814, 815.

Prosecutor v. Duso Tadic, Decision on Defence Motion for Interlocutory Appeal on Jurisdiction, IT -=94 —1 — T, October 2,
1995, para. 128.

@ Application of the Convention on the Prevention and Punishment of the Crime of Genocide ( Bosnia and Herzegovina v. Serbia and
Montenegro) , Judgment of 11 July 1996, 1. C. J. Reports 1996, p. 632.
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A [ ST Z IR FE N S5 B P 55, IXREIRAE A NSO R DA A 3 22 3 S
%, WLHTEMNEBREA KA AATHZHE Y AR H R E P M (B. V. A Roling) Xf I ff B
T, A NI B AR A A R 1 B v AU S O i I I By, R N N SR A7
N, MEAAS NGESFIE S Z N, d S E PR R AT A BRI AL . FEREIPEREE T, AR
WERE BRI, MARZHIET, EPREAFAERLMETE, REWE N ATEACH
MU HEAT AR . X TR ERAT N Z EPR IR, Btk 2 B ZAREE A AR BOW A8 AR R (4 i
1728, A NEA XTHUN R AT B E PR 55, A BE ANPLE A BUE R AT .2 e
2, DPAZIUARS EP IR Z SIS ERK, BRAETERA RS AFERR LT ESE
B, M A GBI ERE, 7R E PRk RUE B BRI ETET, A4 sl 2R AT
RSN B, WROZSR AT, A5 WA AR 2 R0 [ PRk BT AL B IR AT

3. BHHLE D

EAMEVIA, DPATHUEREGEPGENEANE, ERATAERIEY T ERA R e,
PRIEBELE “FPRKAEALEMZE” e, ERRSUEROEYE (duality) S HQEPRER— TR
AiE, ik [ XA A0 S0 355 R IS A E . © H—, EBREB A ATHEAE
ES . SRRSO E A ], A NTHEIE IR 4, 1 E PRARA T T B A E SOWE X%
GO LR IE . B P Ws s atie th, DASULY RE A TR E 51, (AEPREMR
TR, A Prds RAN 2 id o ST [ SO A KA Tl BE 2Ok 4 &
HAREZ D ATUTA AT A A E SR, an— R A SC PRI Sl Ity BT s, A2 se o5 f ™
I TR o SRR S R R, SR T U SO R A SRR i
SRIPKEEAS NTHAEREAR R — TN L=, I B S A THE A AR, BB RS
BRI T I E PR A 2 AR B = W ST SAGTT RSS2, (H I BRE IR A I A ST it T
LA B E PN B, B ARG AT BRI T, S E PRk R AN AT
AN EBRIEATIHE R ATHE, IREEIFARERIRAIN , 1] A sl A 7 A . ©

= TAZENREMES EZEEA

1 R Prf RlEE S, A ATHE SO RS R ARG | kD, 2

@ International Military Tribunal, The Trial of German Major War Criminals, Proceedings of the International Military Tribunal
sitting at Nuremberg , Germany, Judgment of 1 October 1946, pp. 446 —447.

@ See B. V. A. Roling & Antonio Cassese, The Tokyo Trial and Beyond: Reflections of a Peacemonger ( Polity Press, 1994 ),
pp- 107 — 108.

® See Alfred Verdross-Drossberg, “Void and Punishable Acts of State in International Law”, (1949) 2 Western Political Quarterly 183,
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On the Jurisprudence of Individual Responsibility in International

Law. Legal Origin and Value Relations
Li Jiang

Abstract; In recent years, some western countries attempted to conceal war crimes committed by their
military staff or intelligence officers, and tried to resist or hinder the process of criminal accountability,
which has aroused widespread concerns around the globe. Contrary to the general perception, individual
responsibility in international law and modern state responsibility share a common legal origin. With the
evolution of international law since late 19" century, international norms differentiated in terms of
gradation and legal effect. To establish legal sanctions that were adequate to implement these new-
emerging international obligations, individual responsibility was introduced through the de-collectivization
of traditional international responsibility by employing the theories of abstract entities, individual duties
and legal stipulation. Individual responsibility inherited and developed the legalism tradition, and through
the expansion of its anticipated goals, it has formed a pluralistic theoretical structure composed of the
normative, functional and order dimensions. Meanwhile, there are clashes among the triple intrinsic
values of individual responsibility, and the inconsistency between theoretical rationality and empirical
limitation can be observed. It concludes that political manipulation, double standards, and power politics
in punishing international crimes should be resolutely opposed, and the authority of international law
should be firmly upheld.

Keywords: International Responsibility, Collectivity, Individual Responsibility, Legal Structure,

Intrinsic Value
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