=] B A5 51 55 [ B > 5% B ME & A0 A B 52 25 8%

2 M

H OE. 9THFAERRRASARAEAGEAE, BRI SRR ROmA RS A M
RAH, B FRAEAR, BIREGZRLEATEER A @b, BRIBLERELA
RAERAZ O R RIE R, A EXG B RERR, 2FH6 B Fa RS REw %A BRI A 5 IR
SR R EREA . EBRRAKAR, BRRARRGIRSIERLA R EZRIZHERT ER
Bl ERREF R, BIRRAREFRIROREREARXKFR TARRETOBALRR, £
ZRIFAFZT XA FPHERAFRA ., BERAAZTHERRA TIABIANSRAGE L FA
Z MK A REAS ., ERRBEGF B EEERT, BATERRAKREI TS EAZIENY
A%, FHREFRBOIGER B ABE THELL, RRXEEREEBRAZAARERITH S
AR BRI — Ak A, 2R BREG PR ERGBE LB T T BRE G R
WiE R RIZB I TE A CREALEH A,

KR BB BRI e BERERE AAK

KISk, Ebraik EERRAE . EPRE Pk SO EAN R AR B LT PR 5 [ B ~J 158
WA%EMMOE?@W%%K%—,I%ﬁ%ﬂ@%?ﬁ&ﬁﬁx%@%,mﬂT%@L%
Rt [y, [ PRk 2 B [ PR i 2 5 5 T [ P 5 1) A E A AN A SIE A7 AE B, 5 B P )
5 EPRBUI] ., ] R RS B SEARTE G A MO L R A EE IR . it P AL i B
[ PRBIm S, HORRE TARAIE PR T B U AREHANE, e —TIA BA GRE 8O 1T
R, AR FABARIE BRI o R, A B E P55 [ B I A A 5 fﬁ
1] P53 05105 Tl s~ 15 FR A AR A AR ISR, 7 32 A AP 3R S ke e — 28 o [ P 15491 ) o
A5, i HEBHE A 48 75 [ P 15 510 A0 [l s ~J 153 22 ] B 2 A 22 5

— ZEARAXERREGSERIRHRERERELES

[E PRidesg 2 X7 “international custom” 1 “general practice” PIFEIFAG—, S8 “#EH]”
WE” RN ST AR R S BRE -

o AR, ARRBOEREEPREEBE 2019 G UL
.20 -
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(___) “Z‘a’fﬁlj” “'rﬁfilj” —% “;-7‘].%:-»

fEpSGESE T, BT 5T AR RN Y (EPRERBERLZ) A
B “international custom” PN “EPFRIWT, FHRBWKEZEIEX L, B “general practice”
M “usage” Bk CEB A CEBREG” P HR, FERBINE PN AR T T, W B AR
R MBS, 8 “EERAJB 5 CERRBET A& e e s iR
F, 3T TR

o, JAEEA ANy, IR CEPRERBEAZT) 26 38 SR, TEBENGE T EPR IR
aE ) (—RSEER) ZUFBH MR M AR (as evidence of a general practice accepted as law)
XA, B A Y — RS BT R 22 R . SR RRIRAR A, B BRI A T 45
(A DX SR R QL SCAR I B, BRI R i . R 2 B BT o — e i AL . A
SR, RS T “PRER” M OHEERT 5, AR, miEioh B
AFEEIIIEG] . B, BHDEEEE S RIS TR B ST B© A R Bl o B
B “ERBRJIE” /Y international custom” g S EIBREG]”, MR B EEE SR G 1
“general practice” & SRy “EIBRJET, DI EL A 1 38 490 A0 ] B > 158 04 1

TEEPRABEIES Y, W e e Eesc B AL, RE Cam” 5t
WHRE T B0 5“8, EPREZ ST 2018 4 (A X B E PR s R B 45 e %)
(DIREIAR (D)) 4518 9 565 2 Bedgih, K2 N IEEN “ general practice” A [A] T “mere
usage or habit” , TEBA B2 AR (EHHI(E) WMEOLT, “general practice” ANu] k4l
SEENFEIR T “customary international law” , AU YSE “mere usage or habit” D K, “I@Ap” 2
E PR AL R “Bip”, JRYE T “international custom” Y “general practice” FMES, 2
JRVE T “international custom” Fll “usage” MJHES .

(=) BRI 5 E T I e A N e

BAMIIR, (EPSCHITESE T, “usage” “practice” FI “custom” 7Ly XA I [R] A A B
i, HAE—EREE DAE AL, (AR M T 0w B R AL &, oA 4% A XY

O FERSCEE R E, T R B IR SR BEAE, FLE CCHT b B B T RIE R
LY I A SR o BB BAA S, TEREME S SCFER B A, MRk BT R S R
MABERBET “ 287 —id, “)” —RATRRSs CmARTE R . SRR GeE A EBRR S5 A
BMKIEE—), B (PERESRE) 1994 4E55 4 1, 25 81 T,

@ HEBRAERIESH, “general practice” MIBLZMT ] “usage” —iAFRK, THEXE W7 W CEEREHT M

Bl AKX “usage” Fl “custom” FEEPRAFALTHbRHER:, S0 CEPREREMA) 5538 &5 1 3CH 2 0, (BKaHE

EPR G GRINLT) B4 5. B8 AWM. SO LI, K2, 518 &5 3 K.

ERE TS (EPRAEE) (40, LR RRAL 2015 4217, 46 18 TL.,

SR s CEBREE (B Y, sBURSEH L 2007 4R, 55 10 BT,

(38) FPRRIREHETT . (RAEEPRE) (8 M EH), EBE. WRIKRPIE, BTEHiE 1971 41, 519 31,

ZOLAA: (EFRETFERINEDY , SFR% T (EPRETEEIR), SR 1991 4R, 45 136 T,

See International Law Commission, Draft Conclusions on Identification of Customary International Law, with commentaries, A/

73/10 (1 April 2018), pp. 138 —140.
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AP

(IS E IR RIS ) XF “usage” Y & “—Fh) IZ AR . BRI — Sk, &
HHIE M REM ke s g7, RS T RE CGE R EREERR) X THE 219 K090
M CRETE usage PAH RES IR BTN, (H usage AR B I ASE—TA AN, 2SS R
PATESE R, (AR i@ A i) “custom” BYE g« — il a3 0m A % A AR AR
R AT TR AR IR AR A T I S @ ml O, (A S se ik A R ) Ak, “custom” I “usage”
SR DX NAE T “ custom” HATILEBH A ST “usage” WA, HF XHESE—FP “HUH 1952
B AW - o5 RTE (James Crawford) H0IAh, XM RIEA RIS LA, H “18
%" (usage) F1 “J1R” (custom) Zim B ET4HIFE ARG & Lo —8 “13651”7 (usage) i
JE—TURFIR A LS5 i ] (general practice) @ AR HL, —I0 “2JH1”  (custom) F N & —
T EA W 2 ok i E g 2 1582 8800 (rule of customary international law)

AWK, FEHWAEREST S, XWDZE IR, BAEEREEEHES, B
WIEA WA R . QSRR T R i —Fh B S FNARZE () 1604 T R AR X Pl A 7 b4 i [ B i S b 20
FUE S XAMEEZ TR, EFREE e W, o —Jrii, WRER TN AR TE il —
FRBAT, (HENEAG X R T o4 BE ) B s R A0 B B E 2 M5 8, [ PRk B i J2 45451 . ©

TERHME L YRR S TR o, EPREREWAE LA R hig T “custom”  “usage” Fl
“general practice” Z[AJYRFR, WA FKIETXF “custom”™ BY—J7 ZUEI X A “ custom” Ji&
BT EA AR Ay S 2 B . RS O B/ 20k B L 4 F A B D044 5 A oG [ 8 — B
FI—2f) “usage”, FFHIXF “usage” (RI TH TS E R ZARH, HZRE EAH LS.
ok, #idE CEPREGEZY) 5538 FMMa, ERRJBURIER “@ ] (general practice) ZiE
WM 22 kA .9 0L, 7EEFRILBE R ER DL, K “usage” FEEPRA L& L5
[T (EPREBELL) 2 38 253 211 “ general practice” , Z07E H AL HA MG IO 00 T A Ref% 1L
- “custom” , PRI EPRIEBEMBT TIAE “usage” FI “custom” S 5E 4 AN W] T SR B OGHK Y 9
MEA .

NEYFR R, BAR2EF T BT A ST IR R AR A S R PR AR, (AR
PRIERFE A REE “custom” FI “usage” “general practice” A )X | M HAH XA O RE
e, U3ALEEXTRIE B IRELIRAE G . A5 & ST, b 7RIS S 5 IR
fiL, AL — “international custom” FlI “usage” I, RIEBIIEN “HEHERIW”, 5 8F

S)

B, “custom” F “practice” FHRBAFE “BH” WEE. W CRPGFHIESE—R6]) WISCHFRHA “ Uniform

Customs and Practices of Documentary Credit” ,

See Bryan A. Garner (ed. ), Black’s Law Dictionary (Thomson Reuters 2009, 9th edn) , pp. 1680 — 1681.

See Bryan A. Garner (ed. ), Black’s Law Dictionary, p. 442.

See James Crawford, Brownlie’s Principle of Public International Law ( Oxford: Oxford University Press, 8th edn, 2012), p.23.

(38) Z9FFIRFHETT: (RAEEPRE) (B8 ML), EkE. BRIKEIE, %18 T,

See Colombian-Peruvian Asylum Case ( Columbia v. Peru) , Judgment, I. C.J. Reports 1950, pp. 266, 276 —277.

@ AW N Z A2 oA R SR (BT R T AR Z R AR R X, A R

B e R, R AT T R R T A S B RO 1 ST AR AR R e SR, T T
“ph IR | SR ARG ] 12 U T T R Y R AN ROSCEE HEE B A A A AT T, I ST 3 AN AR B X
T IR A . W CETHEPBRENERNA TRE) , # CPEEPREET) (1991), dEX M
BEHMA B 1992 4R, 46 220 T,

.00
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PR R SRR R TR, R A A AR R .0
FES AT AR I — B, IS ATHIE (TR, A “custom™ BIFEN “STHL L M
“usage” FVEN “FEERURGIT, HIAETEARA N FRET SIS R E . B, A SO T
AR, A “intemational custom” T BRI, A “usage” PN “TRERG), AEHCAE
Tl 1 R 4 % 5 B IR D).

= EBRRGIREFIE

[ PR, I I AR A o T i« ATl PR AR A ] — B <y AN S S B [ PR
& B ERES], A CEPREBELL) FrlEr) “mfl” (general practice) , JH5E 5 A — i
SPIIANROCIE B o [ BRALIE A BB (] 32 24 FE PRag ARG, e I Py ATl ) —
SPIIAN SO o B PR 5 12 R Tl BB ) R ] o > 58 A9 T 2808 R 055 ) T [ P AL I P i
i, EEURAR E PR SR T B [ PR g G [ P B R R SR BRA N T A — BT A A IO
B, AR ERIEH .

(—) BFNEERRELRTE “EBIERRET AL XA

[ PRk ERERRB S, BE CEPMEBERLLY) 55 38 ZRBrplE ) “imyl™, &k T [ %K
s, Ml CHEPRIEBERLLY) 26 38 48505 1 360 2 T ALE , [ PrikBere o B G IR it B 4 1
[ PRk iR BUE G “ BRI, AR s 2 IE W a2 ik s o CEPMEBEMZ) 1
AP FAR TS, SRR T A E PR LRI LT E R S 2 TP g, PR AR E
W @ e A EERI B A E RS, CERMERTY, IREER"S MY

ANad, R ] E BB A R R B R T [ B Lk A e J 0 19 75 22 1 SRR AU AT R
T AR [ R ) 5 AR AR RN ¢ 1 b s AL AN IRy AT EL AL A T 0 58 2 i 5 B 2R RS AL A
N, g E PR AL D 28R, AR IS A [ TR S RN e R A, X 5
TR B A A [ P > AEE ML

HAF— 3R, TEREPRAZEGUR, BURIR]E PR RSP 50 W RE Ry [ BR8] 19170
Ko A, BIFHEPRHIOEAES S0 “@e” MR, POy BUR B E P E D [ Prik
TAAY TS AU T B 5 AN, HAURIRE 1 FAT o BE 7 5 4R i 32 51 [ B 4 21 24 2 A R A
FTRAE, 1 PR A v i [ B 91 3 S 40 o I SR 10147 O ) [ BBt a1

WA CEBRFAY (B2 M), dbai Rt 2013 4, 56522 i,

See Robert Jennings and Arthur Watts, Oppenheim’s International Law ( London: Addison Wesley Longman, Vol. 1, 9th edn,
1992), p. 26.

FkE: CEBRESHE), JEatIF Rtk 1998 4EiR, 2572 11,

ERkE: (EBRETNE), H 72T,

JBHE g CEBREE) , H R E R ke 2004 4ERR, 5 63 T,

EREFg . (EPRAEE), 519 T,

See James Crawford, Brownlie’s Principle of Public International Law, p.23.
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TE I PR FATE U, 27 X [l BB 091 14 5 SCAPAE WL 43 B o ] [ B R 3 25 SR 0 ] B A6 441
TE FEIA IR —BUE L, AL A E BRRy SBT3 — R0 s oAk [ PR i), 55 1
SR APERE ML ERNE .2 RS, AR AR A B, AEE A, 1
BB 51 (28873 43S IR A 91 B8 R TR BRI R TS o A 2 4 A g T B 1 DR R )
PR W . —2 R TR S E Y [ PR ], BATERS), AT 2o ANk % T b 0 3
SF, o CER R R s R R PR, RASNEAEEA AR, H
N VULV e GO I e e b oy i Bt T 5 i M U & =6 17 O DUV =
TEFR [ FH PRAAE B th e 48) iz i 3L

A, FRHEEMLA B LT I A RE € M A A [ PR FAk SURITIE sl PR B rA7 e,
JEPRIRECA 3 A

L R BEE — A [ i BV A0 BB R AR o X5 o X MU s il Ty, IR A o il 7k
5" & BA BRI R BN, R AUE ST, R R R,
AR AR, SR S, R se R antE] (R PREBEMZT) PR
fy “SEE” IO E N AL R PR AR 2 T 2 i A BN © K PR R
FEPRAIBE  EPRER BN, S EREAAR R P ICA RN, AL PSR
] BT ERR AR — AR A SR o AnAORE < ERRBUI” 2 SO BA IS IR DXl T
[ P TSR — A PRIE AL RS, IR AN AX IEA i [ P ~J 15— Bl By VS R R U -4 2
SChy SR, AR ZIRIE BRG] EPRI5 . —BEPREINE . — R R SRS

2. EPs AL ERRAFAEMRE CATEEB”, ARXEUER SRR A, A
WLridath, BRI N Jokil, EFRIEIA T HA LA R I8, 1 ELAL R 1 A
HAak gt ny e, (AL EPRAAE S, A [ L S 3N BAEH 3T 1 [ B
ABURAZILE o IAE s SIE G, KYILSRBIRWIE BT AL T BaL, & R mik At
M, AR AR, A YBGE A S ek, 4 ABOM e Sy i ] 2 2
NIBAE" %, (HX SN BA Y (s el 0y, REEPRAIE, KRR R A RS
SR ) P R A A SR Ty iy @, BRRATE: P S R A S L BRI

O EBRETHESUE Y E PR 5 E R85 bR 22 A E bR AL 2 b 8 e ] R 28 T U (] B 1534970 0 =] Bk ) 158 1
By, (B TBEAR E PRFATES b [ R S 5

@ SR (BUR AZEINE R8I KR E RS, 8 (BARK) 2002 4R55 3 1), 5547 U0 sl . (H
BRAbER) , BRI LR 1983 4FRR, 5 24—25 T tREE: (BREALIR), # ChEESEE) 1993 4552 1,

® ZWBFHE: BEPRRG—eREET Lk S ERE D) . 8 (EFERD) 1996 £4552 1, 517 I,

@ ZRHAT: CGEEPREFREEREKEM), 8 (A BOLEHTRSEBFR) 2003 4255 18, 2573 71,

® R g (ERRAEY (B3 M), SEHEE ARG 2014 R, 553031 71 &AM ES: (ERR%L) (F2
WR) , P E BRI R 2010 4RRR, 5518 T EHEF g (EIBRFALL) , IRHE AL 2005 AERR, 560 TT; TRAGR:
CEBRFARY , dbat R bk 2009 4ERR, 5522 71,

© SR TG: (EPRRARY, T EBok R MU 2010 SRR, 25 18 T,

@ WATSCh TR BRI R R, AR AT R R I 0 A 11— AR Bk SR U BN . Rk s
AR ER PR L RS H A AN AR A BT, DO ARG R Tk e ] T A
f{)—Ff5] 78" (an exception to the principle of territorial sovereignty of the State of the forum) BY “— 51 [F FRyE 19— %]
o — M JE " (a general rule or general principle of international law ), Jf A& M “E R4 #]” ., International Law
Commission, Draft Conclusions on Identification of Customary International Law, p.22.

® S WA T CEPRRAL) (B3 M0, 4531 00 WiBEg: (ERRFAEY, HaBRASGRT IR 2006 4R, 26 17 T,

.24 .
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FHEUN, ERRFAL B E PR RO EANE, R S A XA TR ARy, T
PR EREBRE G R f e Sy E, POV HFEZEMEE R Z B AERR, MG
[ PR FA i b i R BRI BT A i B R AL R Y

3.0 IR ML, MNER [ Sk R R] ik SR [ BRSSOk, PR ek g
PR ARSI PR REA S E BRSO DR R, AR Pk i IR, sl [ PR AL L Y
DRI Y Rk S BN FT PR 7E 5 23 NP A3 LUE T, HAE 3 A5 Z T A5,
PRI T B SEA fE LA TSR IR DR 2 AR FE PRt A S R T A e R, IS4 skl ™ b
Il P BT A 3 9 18— B B

Zi b, O TSRS IR IR T ) R TTEERS , A SCRER UM SCRY SR WL, 1 P15 451 5 [
PrRoJ M8 —BoRAEN . — B EPRE R S XK o RIBOPSCA 32071k, W E PR AL IE 4t
Sy [ B B3 AT A ) R BB ], 7 [ P 5 U e 8 T A P ) [ o ey = 15 491 2 Tl P AL 7%
PRI [ P58 051 e 3 B A 20 G o

(=) BFRBEIE B KR AT Ak 18] — A 5 49 5 3%,

TEFEPRA LS, [ PR E AR ) — i sy i Sk CEPRABELZT) 5 38 4555 1 3K
HRLE TR N E BRI R R A E BRI BN e — A" (general) o HEA E EPRLZ A 27
(W) 458 ik, A RIBEMIUE—Bny, 2R iz MBEANENE, BOLAUEETH,
FFAKS SLER A A S (AR 1 23R 0 © AE 1951 4R “ el 387, % [ AS T 400 Ja R I P 4k
LMTRERE T, Eik S B LA 10 WEH” A MUUDR E PRk AL PRI BB
TzER, YOVREREE AR E N . EPRRAMAAREERM T “10 RN, A
M ZAR A T A FE AR BRGIARHE . Jatt, EBEIA e E ki 10 AL A2 [ 5 1)
et , PRIHGZ AL AS S S I PR O @ (A TE R R, BRI AR HERR OGE F T X 3k
IR sl A A PR A L S 18] AR o]~ R P o 7 1960 4F BT H@ATA " b, EPRIEBEAA,
P R Z [ A A e 400 RORUT5 9 2R B R 8 i S ke, -t vl LA B A [ R 007 RO S 55 )
fiki & A S bl B SR [ 5K 2 [A] B — RS Bt AT T W 1 T I i i @ gl

e R PRAAE U, BRI T Ml ) 55— I B P — e <y i 2 e KR ) Rl B 1
HEGFRAZ) 559 K52 JHE, BOMEREP Y FC2WH R E 55 il I R 2E 5 17 1Y
ME N VZ I AT R RS O A FIGIN, BRAESO S5 IR 2 R, A0
W7 230 N2 8]l ATl A5 410 > A5 A8k B Sl b Ik 52 AR 2 29 R 1 I A DA — 7B 43

S)

Z LS. (EPRBHEA IS RETE) , SREE TS (REEIEA) (BT 4%), LA 1997 45, 4
588 11,

S0k CEPRFAMEIREE) , & EUR AL 2018 4ERR, 45 28—29 TT.

See International Law Commission, Draft Conclusions on Identification of Customary International Law, with commentaries
p- 135.

See Fisheries Case ( United Kingdom v. Norway) , Judgment, 1. C. J. Reports 1951, p. 131.

See Right of Passage over Indian Territory (Portugal v. India), Judgment, L C.J. Reports 1960, p. 39.

Z0L (G EEPR S ESRAY), B9 %, H2 8.

See UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods, p. 64,
para. 9, https: //www. uncitral. org/pdf/english/clout/CISG_ Digest_ 2016. pdf (last visited 1 February 2021).
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TGNy, # 2 FRESR E bR A R A — 07 U A b JIr 7 At 2 DX 3 A A ) 4
SE I TR 1 24 = T 35 30 0 168 O 28 8~ A IR B I B B B B .Y B (e R iR )
(Uniform Commercial Code) 5 1—205 TR 5 5 101 Lo “ AT ) R L 52 5y 07 3, R
kT RAERE— X BT s 5 5 AR 3 T 2Ry, A A T4 B dy A 5 B e 2
HI3C 5 L3 RIS o2 MOKRACRAEH T & B4 L AR B3 M58, A S5 15
PR AL 25— Tk P ST, T ATl B AR BAT R 18— R 58 5 i
AT A B, TR REE X N R T R S R ATl N ST Y
5", PRAARK U ) FE PR AR R s RO AR BT — B SY [ S B, AR LA A 21388 8
ST, B S TR AR Y ) B A AR

HIE, AT LIS 258

L E PRI A TS O — AT R, tRE T PR 4 R BUE 2R A O . E P54
ARIE 32 2R [ P A LR AR Jh [l B AB: () 2 45 O AR vEAL SCAS - (LR T AR B iSO, gl (R
BE RS — 1) (FEMGE— RN CEPR S o ATE R REE N ) (IS BUR B Pp 2> BT ) PR B 26380
CHEPRRF S FEEN) &, XEESOR P T LN f NS BRI i B 25, RS R AR
SUSS RN I BRAELNIN] , A W] BRI A i 2 5

i, SRR RIFRESCAS T A B BB B R B3, BRRAnR

(1) ARESCA A E FAAELEIF AR B IO T2 51 e s A . ] P 158 491 /2 DA 3 52 B
FEERFAPT B, 2 X SR SCAR R HSURRER B Bl SEik”

(2) PRESCARRY HIAE T 48—, ANTE T SemAsi . H38Ah, KREHR Ll 1R g
B0 H B I AR BB 1 — & R R 0E , TR B B QA i RERE L, O 4 i (]
PP AR AR © BRI AR BRI, RDREfu 358 [ BB 09176 P9 194 g N 06 R s 5 59 125 [X 43T F
K, JEAFMERIAE T ORG B AL A BE, U R s Il 3 2l e 3 R e — 1 Bty @

(3) ARUESCAFEAEFF A REAURE I % WM LA BRI AN 7. e, ARl “ B E
AT R B S S T A UM AT, R AR I BRIZ T, PR AN [l A AR 4 LU 2 18] W] BEAY
TEF R IES . UNRARIE SCAS S0 S S e T A7 Ml Ak 19 2 BRI AS I A 2422, IR 4 4 B 11 1
TRILTFRLBeA TR, ii—BSORER TR0, A8 SARMERRH & LB e 11481401

(O See UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods, p. 65,
para. 12, hitps: //www. uncitral. org/pdf/english/ clout/CISG_ Digest_ 2016. pdf (last visited 1 February 2021).

@ Zscte. (EPR TS BEA SIS RS ), 55 599 TL.

@ C. M. Schmitthoff, International Trade Usages, as a special issue of NEWSLETTER of the Institute of Business Law and Practice
1987, p. 14. %5 goascse. (ERRTR S BEEAIISM) , 4 601 71,

@  FREE B AR SCAR A SR, VRS B BRI B RS Sy . S E AT Qe E PR e 7E R E
WIIEFY . 5874 O ACUgE . CEPRRT SR A AR PR i B0 RE S AR E DGR ), B (I54%) 2007 4E55 4 11, 25 99
T AR CEPRBUIBTY , B8 QERFTIE) 1996 4455 41, 4558 B; sk, #iak: (M AEIE—R
Y, #H CHEEEDITE) 1997 458 2 81, 45 155—156 71,

® See KP Berger, The Creeping Codification of the New Lex Mercatoria ( The Netherlands: Kluwer Law International, 2nd edn,
2010), p.262.

©® Roy Goode, “Usage and its Reception in Transnational Commercial Law”, (1997) 46 International and Comparative Law
Quarterly 1, p. 3.

@ Michael Mustill, “The New Lex Mercatoria: The First Twenty- five Years”, (1988) 4 Arbitration International 86, p. 88.

® Roy Goode, “Usage and its Reception in Transnational Commercial Law” , p. 19.
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(4) ARUESCARSZ T SO R R, TGk v S e 2e A A 5491 (] Bos 5 53 497 Bt 3
MRS FNAT M T 37 1 SR i A AARAR , o HE SCAS AR X Tt S A 1 )41 o

P, W] RLUEBRHE SCA e 22 AT AR 0t BB 0 A TIE R, B0 A eT o e SCAS A0 ] B 1547 460
FAEEATERIAA

2. [ BRA RS E BRG], AT AL ] B i R i) ok P B s T 15 4 T SR e, (H
TEIEARE BT A R PR M AE A St Al 5 PR AL 12 s ) [l B 4510 AN A0 ] B RGi2 AE Y
KRR, B R LAVRAMERUE A, FEHIH T A EHE T

TEE PR AU, 2T CEPREBELT) 55 38 Z000 [ bRk PR IR A SRR RS, 5 Bt 451 1Y
oA R RESRAE N E BRI R R, AN BB [ B 23 1508 i 57 Rk A R

55 BRAYE Y [ PRSI R 2, B PRAATE: b iy [l B 5% 491] B P R A J A AR R IR B e B
WA REAM L ME AL, SikE— [ T RARSR R R4

(1) MEPFrEEIRER EVE, 5 CEPRZERERZ) 45 38 Z0t [ PR B 11 A iy R 6 A
[, ] P e = (P I ) A I ) — e 2 W3 i BG5S B A T o i, 2021 4F (R B Ry
SAPEANY 56 21 282565 1 RIS 2 O, AR AT 7 24 S5 AR il HT AR AL (rules of
law) JEB—30, & A HIA @& 409724 (rules of law which it determines to be appropriate ) ,
2% BT Y N Z HUEAT & TR R S AT AT A DG 5 A8 ] .V X R, 2 R 5t nl
DAL (rules of law) TIAAUZEME (law) , —Bal DIAIX 4058 1 [N IEZ 5k
AR E ZIE RN AN (lex mercatoria) @ BRIGZ AN, 55 2 300 (AR BE 76 %5 P8 IS FH AR
7% FEARSE S A8, 2T Bt 49 B m] RE AT D iy NI ROk o A 2008, o T REAE S i P
IR 25 DR R T E

(2) MBI RIS E EUF, B bRl v bR w6 i) N 2802 Iz 0, T RERS M ] By 6t 4 3K
Sz, sk DRES . SR E B S T A T T RO BRI, RN AR RE S G, T
RES LR A EEIME, EERBIA R AR R EOUFRES, m2A Bk, BlEN
AT BT 0L EC 5 15 A3 S # 2 IR U 3 0k . 78 B E 38 5 2] R
BT ST, WE RN, WAk (ENSEMERSYD) WA HE
SRR FRE , IR TS H RIS IR REMEOIBERYN, 28080 T, %
e 5 i ARRE 7 1 P B AT S O R A Dk s A A IR, T2 o — A R R B A 3 52 )
L e BRI AR (LURRFR “PHREET) F, X075 RS kA" 2%y, T
AC SR T 370 T AFAE— WU S = Gy, Sk U 5 B T A AR AR B N TA T 22165 20 114 R s
ZHT, PR NS A BT TR I ORI BRI A . e [ R AR B B 4% 1 U 2 A4 AL
AUESE IS e BB, a0 N AE -G BRI ] Y2 A AU S P8 10 o T B URiE Be e B 13X >0
S A IXBETESE A ARSI ARAT AT HO AR T RO 61 mT UL, 1539004 LA FH ) i 2 2 A 491 P 3 S A
TE, TR ARUE 5 (1] ) A 2 DU 75 ZEUE e 0 45, 5L Aol AR AR — > S S [ R I AR 9 P
FEAE T RN AC Z AT i, B A] DASRAME R B fGE , 7038 T W i —JFiE o

See 2021 International Chamber of Commerce Rules (2021 ICC Rules) , Art. 21 (1), (2).

Orsolya Toth, The Lex Mercatoria in Theory and Practice (New York; Oxford University Press 2017) , p. 215.
RS CORTEBRBHIR L EREE), 8 (RIUKREHR (TR0 ) 2004 4255 140), 4985 TU.
R CRTEBMEEINLEETE), 2684 71,

® oo
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(=) BRBHIEAR S RGEERRA

TEFE PR LG, 65 EACE S 6T 9 (1 PR A E Pk A IRIR, A8 SR 5 )
Ao MR¥E CEPREBEHLLY) 26 38 ZRmRUE, TEBEAER [ brd i ik iz A 1 Pk 9 R BLIE
A EPRZL E PRI — Bk R =Fh, o, FE BRI 5U [ PR s i 15 ik
TR SCCRRBUE I, B R AL 2 [ A5 491 22 el ik B 1R 2 )5 B i s A . [
b, AR AR ARSI E BRI A RE S U] [ PRk G I B S S OE RO, RAE %S
A [T BB 051 P 2R L A 2 24, ol B3 051 P 2 AL ) 2 e Ay ~J 18R B Pads LU 22 iF - 75 RE IR
W] [l P35 IV PR BRSE AT AE S HRE BT o WA R e s, Al S R BN AT  H BE AR
], ANEAREAR T BB BA R, AR T I

TE FE PRAAE ST, [ BRI R R AR ] — ST RSB, BT HARMRE A AR Ty . [ PR
Fhk L EFPRBBIR “EAEE" ATREA B T AR BOR Z B0 . O BRBINA A [ |
B S AR sk et R, o FUZ E BRI A RO @A, A REIE] [E R
LA B AL AR RO @

L EPRAAE L E PR B FBA SR IEEHR T, EIRAR B -

(1) HEPRBBIRIA B R AR, BB BUE AT PLS R 20 HERR . 2R 2 3 A A5 [ Hh ]
HHEBR PR B RIS A, s AT A R T E RS B 25E , BRI IR X0 5 N2 J6) AR
o Biln, (EE PRSI S AT, CEREERTIES — 5] (2007 4RBTTAS) ) #el il A 2% 9
SN [EI BRI A G B FIIE R o 2R 1 AR, AN — DA S S A HH AT, (H2 3]
{5 FHE 53 HUE AR @ AR R E IR BIAE AT (A [ EBR Bt BE S R A ZY) 25 9 4%
523K, B GBS MR BIESE R T M A A Y 75 IR R AR
I A R A AR AT (UM RFRIRIIE REAT) S & ABRA W (SHAR METAL SCRAP
CO. LTD, LATNAREFFAT) EEGYLLGRALE" |, dbathi—dbeilh, Rs (F
Ao N RIS RIETE ) 56 142 25508 3 M, 4 TRRENEADIFARMFTIAT AR RUE, ATL
WEHE PR 5T, ERA R SRR /R TE KIS E PR 25 522 S iy (FEls
— R IpBRFENC TSR, USRS FIRTERE B I B S, RN AT AR A2 AR MR R

=l

O FEHEFm: (EERE), 510 I

@ G, XWRBMAE L HEET, UIRAAE X BT REEBAERI, HOMLE AR A O [ PR AR A
AT NEWBOIZ 4, MHEAEDL AR B “T0R MRS T =0 R FOCRARSOlT MR,
AEFIN, R R DUE Nt s e SOAREE T B A R R h 25, IR S0 Tk ke I — 2R 00 AR
Bz B P T A A SRR, B AT DA e i, FUR S E P LU BRSSO D) — 7 TR YRR S
Mg H R R HARBATUASEUE TSGR =M B, KA [ € 5T /Y, iy [ 508 ] ) PRAIE S8 i
Wy, DARCRI SCS5 77 R N MAT D Bkt £ R R A S, WRLE A B A 2 B R TE SO B SF i RS e o
CEET . B, A E PR S SR e MR BRI — A, ARG T MG ERET mFEE
WX EEGHE SRR AT “(FaMARE AR . S WEHE ., FUKK: (AR AER—Di st fa#),
CHEGENIR) 1997 4R35 2 0], 55 152 T WoRR T QREY), SSFHF AL 1994 44K, 55 31—34 Ti, See
CW Fassberg, “Lex Mercatoria-Hoist with Its Own Petard?”, (2004 ) 5 Chicago Journal of International Law 67, p.68; R
Michaels, “True Lex Mercatoria; Law Beyond the State” , (2007) 14 Indiana Journal of Global Legal Studies 447, p. 448.

® Z0 CRIAEAIES 5 (2007 4EEIT4%) ) 58 1 4%,

@ Z0 (G EEFRRYHEGFEAZA) 59 5523,

.08 -




EFRIRGSER SRR S TS RALEE

JE AR AN AL R, kB A N BT S 3 Rl IR [ PRy 2350 522 S i il (B
Ge—H) IR T, HIZ RSN Gl —R) mRlE Y A E AR (Foilig—
AU) s IR SO IR, U CHEMe e — RN oikis Tz, BARIxET (Bl —M
WY JERCSCAERIAT AN, IR B PR BTk B AE A A SOSCRI R B, (HAE T (FEdege — R
S AR BIRIERT, 2/ R] DL i E PRI B AR T 5 A E LA T

(2) EFMEBE AT AP S N Z R B eEHERR . Wnmnpng, CBRE EE PR &S I 2~
29) 9 KA1 2 FOHIME T EF AR eE S R BIRE . 1R R R AR A
FIVFBTAR R ARIZR” W, gl s iU S A R “ %" (consignment) — i (1% B
fit A=Yy o SEOTHRME T Z K SERUT 32 G i B AIER], IEMIXUT R G i) AT IR K
J7 BB I A ik IR BR AL R . BRI BE 2 o A, IR SE N (G [ E PR it R A
2y) 559 SRIIHE . XSG EIZXITLE 1993 4F £ 2000 4R [E %% T — RN AL SR A, 18
XUT5 58 AR S B 25 2 N 2[RI SRR 2 AR A — B 15491 A A v, 2007 28 5 P Y
R T ARG 2 D E T ARTE R L, IR (e [ E PRyt B A R A 20) 559 40565 2 30
BRI 9 AR5 1 AT, XU A BT AT EAEXUTT AL AL AT I A505 ™ (any
practices which they have established between themselves) FFZoi @ ® W, W7 245 A Z [6) ()15 5
fad A M2 N Z [ B A LS AT E T AT o

(3) & E PRI SOE T 0 s i PR E AR SERR . FRIE (kL) 55 10 Z8E,
Ak PR S0 Gy B R BR LA s O UE T UE 15, (HRAREE A RIG.Y A&
Wy, BRI RY IR AR BRI R (MR FCRIEHNE ) 454 5
PAE, T EEAX AR R A IREIERE R, HHGEHNZGR R EIE . A, 74 Ak
FEE PRI BRI T, ERREEIO0E T AR R T, 3 ] PRt (44 1 Sy W 7 508K
AN E R TIEA TS ALE s 72 S5 ARBEFRE PR B RTER T, R GEFS
A, AHHROMR TR E AT S E . ©

2. BARERPME G S IRAEAH AT, AEE RS Al LU S a0 @ AR RARAHRO -

(1) EPMEBIB ALY, W PEEAA AT RA Ry, WA A P i el gk
1279 RFEBIE E P BRI R A, RAER A, TR T E 35 g B ACR]
S RFR, WBCEF NS HATARIMEN] © g A B RIS T E Brts 4 sl ] B A5t 4] 57 28080 U] o
HERE RSy, 1L BT 2 A AL B N A S N TR R ARGk, B nT LA SR S S AT o (HI
i, S&T R PSR B ) 5 TR Ak Aok B T EIPGERIRUE , JRARR A TIRBIA L

Z AR — R ARIERE (2009) —H RAIFHE 5759 SRIARA .

See Treibacher Industrie, A. G. v. Allegheny Technologies, Inc. , U. S. [ Federal] Court of Appeals for the Eleventh Circuit, No.
05 - 13005, hitps: //cisgw3. law. pace. edu/cases/060912ul. html (last visited 8 February 2021).

(e AR ILANE Ry 55 10 4%

SWERR: ( (REI) W75 E R &G SHROERE G, 2 ChERARY) 2020 4556 1, 557 0,

(e NRILAE SR PR R IERIE L) 554 5%

FE CRPEEN) 55 142 455 2 FoE, e A RSLHER AR e A R F 45 25 808 S i B PR & 249006 e
19, AT LA T E BRI . X KRG TE G ARMOE B GO T, EIBRS Gy = R A b 7880 3 LA T o
MK CGEEBREH B R EERE), 574 7.

ER . (ERRRE) (B3R, 63171,

® e

® a
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(2) HEPRIBIBNAER, i Ee A o ik AN LLAS H AR Ak Ak )y, B IS g
i HHEGRR Y EER N AL AR AT AR T 32

OF IR ABEARIE BRI, AT LA A E PR G 5 A R B, Bilan, g
(e E PR SR ALY 559 45 2 F e TIRBIHEA AL rgE T IE (g
Pk ) 55268 ZRRUE, Ik HR R [ 4 4 s E 2N B PR A 20 Bca BUE R, RT LGE ] PR 5t
o S, BB R A D i o A 24 B N 3 P 7 1

QI AR 7 AR, R LG R XU S 5B R RAAFIXF ST 2 L i oRealy o W849 52
JE R, A ] A 491 Py B8R U 5 2 A D [ P 3w Bk g R o i, B (TR i)
5551 5 KRz NSRBI SR I RUE A S T (g BN) Fn Gl 4 ——4E 37 EE AL
W) BA SRS, CREFRIN) A1 Gl P ——4EfT LR ) R 17 A A Tl Ras A e vt, &
Tl CHERTIL) 5551 FHEM 12 BT, BB MFRIEA AR, (B85 A TGS U
SCEMATE L XHEBIEA ARG, BV E A E — MR B B 45 LOE Y A 1)
an, 1981 4Rkl (RFVRRIEML) 55 1496 ZMUE, MRV HI T4 [ ATE A 3 N IEFR 015
R s AECIRXAPIERERS, 1 T BN IE S AR R UE AT AR DL, R B A %
SEB RSB S A WLEIA , AR AT T R A1 O A AR T 502 T 9% T O ]
P, RV 2 AR 7] 5 X S PR . @ 9207 SR [ BB A81) Py 3R AR A BT AR AR S e LU 11
R, AW REPRBROIA SRR MHZ T, BRG] @Ae A n] el T [ Pt Bl e
RO, ROATERX ARG OL T, Gl S LR TR, T A5 A8 ST 4 [ B
B T RERS A TR NI . OB S U0, X5 Y5 AR E 1 [ NI 4 1)
e, AR AT AR — ok s 5 S B AT S X, [ BRG] Y38
PR AT BB 2L PR B, s HR T T AU

L EmTn, TP ) e FE 5% Iv) sl e AR A B 15T < i AN IS S ke, BB 1) B0 A 2 58 114
B Ho, EPRATE ERERMRBIA ISR, ARAEMAERC); BEERFAE B
PrAB BT LATED AL — 2 A5 0 T BURREHER T, TG SRE T [ B A5 4 o 8 A s FR A e 7
TE, AR FE BRI AL BRSO P A AT AT AN 24 2 B EH IR

= EFRIRREESE
CHEBREBERLLL) 55 38 AR PR BAOMESE ik S FEIBRATEF TR, 55 1}

Je EAUE S Z W 2k AR A O SRR, 2 EPREIIEINEZ — . EEFrRAL EARMESA 7 7E 5
PrRocik BRI BRI EERIHRT, ERRFAL A B MG S 2 2 4 PRy S5 1)

MK CIRERR SR B E RIS AT, 45 74 T,

ZLE BB E g R, WA AU 2003 4ERR, 57 154 T,

FIER: AR RIS AR L X R E ), 2 CGE#ITIR) 2002 4255 3 W1, 4546 11,

See Ole Lando, “The Lex Mercatoria in International Commercial Arbitration”, (1985) 34 International and Comparative Law
Quarterly 747, pp. 756 —757.

See Berthold Goldman, “The Applicable Law: General Principles of Law — the Lex Mercatoria”, in Julia Lew (ed. ),

® e o e

@

Contemporary Problems in International Arbitration (Dordrecht: Springer, 1987), p. 118.

- 30 -



EFRIRGSER SRR S TS RALEE

(—) BFARLBFEREMR “BEIR 4K

[ PRtk L ERRI BN CEPREBEIZT) 565 38 ZRArid Z EPR I 15, 2 Frik i =P iES
WIRZ — o AW RKE PRI 1 SON E PR K Z Il fl” iseik, R g EiE %
SRR U AS B B PRI IR BB Y B A i K PR IR e T S Bt
FIBR BB KPR R, OB SR MR eds t B, )T SO R
I AEN—IN SO BT BT — iR ] BERE A A R A A T B AT 15, BBk S
(g B, AL EE R B A A O ST, B CEBREBEMZ) 26 38 AR5 1 I (H)
FIHRR A" P AR, FRRESCAE SGAS BT AR - mr e, WA, B R
AERIRO S R T EE AN E PRk R CRERZ R b, X E BRI E B 2] 156
FHIE G B IR TR ISR o (ELIEI PR 2 i b 9 1 B~ 154 10 2 1 2 22 1) L 12 AR 1 1 AN JlE ST 5
B, Rl CEPREBEALT) 5 38 ZRRIBZEPRIB, A I E P ha 5l 2k F /Y .

[ Pk ERBAFAE IR [ BRI RS R R AR EBRAAE i [ PR > 5
FEAR [ 5 Z (A AL [ PR B 2 50 2 P BAR LA 1 0l S0 B, IR AXAERG BRI A
St E PR A R ERR IR . M EPRAAE B PRI, TR O [ PR R 0
A REFTEZ AT AN AW, EPRALE R EER IR 2 A ] Bk A
R PRSI B, AWLEIA, PR IR PR 3 R AR A, B0 HA L
TR ERPRRT I, BEAR KA L9 ARk EERLN 0 — 7 i S [T P iy 5 2 1B0RE 7R 41
REFTUT . (H g fif Ff [ B g 25061 B A 1 AR 15 1m0 oy [ B g 2 20 5, 2 — A IR XE £ 1)
R, PRA R T ARAERESPAR R > I, G R O E N TR S B, TR R Y A
R BRETRAE I 1 R, AR PR AAL O, 5 [ i ik AT P B A ATk A Z ) A
JRSCE TR, XL 2 BT iE R A 3% (Lex Mercatoria) HMIWFRTIL (Lex Maritima) HIfZ4E
AUy o AEFP 2SIy, X LERUN AL T BOG SR ML, RIE RSSO, IR AL i
NFHE G TR . AT R A RN Gy, A5 2258 b AR SAT Il S8 e ) AP B b B T L, [
PRANIE B EBRAI 17 S EPR A ERE PRI R AR EERFAE Ery “EERIHRT,
S T B < U A — AR 2 8] — g sy g S MBI, HAR B AT T PR Ry s, R
FH AR B S5 A3 (mere usage or habit ), 53l > 15 5 Ji 568 ] 7\ P90 B 3 S 55
(legal sense of obligation) , K3 Fh JFALMA O AP A HRCEST o

AR, R — H AN — VB B A TR RERA RS, XIS nl LU B 2 5%
LA A IR E 7 NEAE Y, AR BB BT R 2 BB JEAE Y 3 N (8] A2 ALY [ BBt
@, MHARRRLT CEPREBEMZA) 5 38 A0 MUE MM IEAGE NI — ry BRI 15, Z B
DU HE X RER DO, RO IX I TG 2 A R N TEILER AR B e A Rl X
PRSI S, ARV e ikt 8= 2 LR WIMB B i 2 A A, T AL il 2

Fogfe: CEBREMERE S, 8 () 2017 4255 1 10, 5515 11,

T ERm: (EFRL), 107,

ERREE: CEPREGHE), 68 T,

SO/ . (PR 345 29 R BRI 09 RS AR DGR ), 56 98 TL,

See David Bedermen, Custom as a Source of Law (New York: Cambridge University Press, 2010), pp. 117 —118.

© e oo
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FE Ry R AL AR EA B E S, Al ok BN “S2ak™ s ndf e 58 5 X5 ik
HOEERE, IS AHAIEAESC 5y J5 Z BB R A sl p A, AN BEBE A —FE AR 2 3R
=D N MW, EPRA R ERMEE AT EAOE EARE S, EAE KR I E T E PR
LR E B ASE R, [ B AT  0 JE AOVE R A n T LA B b 30 i ) 3 3 1 4 ) A8 491 P 28k
AR A F DA AT D AR B K, SR — R [E BRI — IR 15 A A A [l B ~) 5L EE ML
e Wik, EPRAESEPSREITIEN IR PR, Ebs2 ik B E bS5
T EPRER I, FEPRZ L0 E PR R EOR AN R A S I PRFAL B AR DAF AL AR I (1Y
PRI, EERFA R BAS T AR E T E PR

(=) BREIMTHEROCIEZNE R/ ERAL

CEPRMEBEMZT) 56538 2655 1 FOFRA U] “mel” B FE, ENEr R EPR LR, (2
T ERE M EFRZHL . TR T S K R S WA LT 1 A L, IR S ATt [ s ~ 15
MATRERZ —, EPRJBORE T ER LR, EbrIBRENER LR LT A2E LN, 4
SR AT o 75 2 1 P b AR IR BB e O — AN E BRI N AE 19 fiE2E
S g S L, AR T i A A A RO ] K S R Ry > BRI A By ] A
HLLEE - i (Andrew Clapham) WKy, T 3d S bR > B ZORIEAE LRGSR, ik
[l P A A > AR AR R BRI AR L0 [ S A Sk, 225 A0 e 45 [ 7 [ P 5 2L A L ARA T S
e A R SEA T R SR A USSR T DA, B e R R R K Z AT
PIR(ERS

[E b ~) Bl E PR A2 5047 o B PR RIAT 0 Al RER I B ~d 15, sl xf [ B~
TR O & SRR B 2 A TR AR T IR [ E PRk & R afe (FR) s, R4
(S W RENG I I IR )" PR £ A R AT O T s [ B~ A6, e s > 15 114
FAERIN AR BT e e © BT S , EBRZLZUE g [ BRI 947 2 32 A X] i~ 15
[ Pk UM R Z RO MR . —T7 1A, [ PRZLGUSEBAS B n] LU G (1 1T 22245 %2
VR A B s LI, B B Bl A2 380 2 28 o) 5T B ik LU A 20 o AN, Bk B
“PATHR G B I B2 305 A ee” X — A R i L, A A O [ Bk SR A [ P 2
ZURA EBREAANS , 7EHS B RIAE L AR 2 [ PRk B RRCRI RN SCSS @ 55—, [E Bl
2L S BRAN RSO [ B S 1B A RN & R BRI VR o 7E * BB et FH Bl A% A8 A 5
— S, E PRI B AN A A W — IR A [ DR 2 RSO 77— 30 ] B AL D) 3 R 15 1) T i 3
FEEYIN, AL P N AR B FGE N BT, [FRA USRS
fE VIR THE R ERT.® PR ZVE HEA TR ST AT IR 490 B P 52 0 158 Il o 12
DN RIS, T o 2 2R ) S92 B A DR S A D T s ~J 1R FSR i 1) B I3

e

Tte: (EPRAY: MPFRER SIEM) , HRIE ML 2015 4ERR, 45 31 7L,

SO (98] Zp86 - ehies: CBURFOTIEAYY , RAVLRE, HEBEER: R 2018 4ERT, 55 35 T,
International Law Commission, Draft Conclusions on Identification of Customary International Law , with commentaries, A/73/10
(1 April 2018), pp. 130 - 132, 147 —149.

See Reparation for injuries suffered in the service of the United Nations, Advisory Opinion, 1. C. J. Reports 1949, pp. 180 - 188.
See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1. C. J. Reports 1996, pp. 254 —255.

® ®
W
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AN I PRI AR B RA N AT O [ PR I AT o iR S ARBUR LS B
) A [ 5 i AR S AN AR [ Prid AR, IR HAT AN BEIE T B B U, {EL AT RE
(] R T 15 PRik U A K Ji o FEIPRIE R R qe (%) i, B+ 7R A RS
HE PR GE LR RFIF RIS, n] BB 7E 2 1 [ 5 X ik 26 7 1 1 [ P s e o 2 s B4R T, {H
X SRS BB AR [ 5 2 BT A 1B 3 5 AR A A ) i A AR B 0 A AT AR AR G
BR” —Zr, ERREBEAEAT I 2 30 [E U7 Z (8] A7 FE A7 5 B 25 P g i AURI 9 158 15 Pk
WAL W NS s S5 29 M N Gl D (TS £ L oo B AR I BN N B A S 7 VAT O A N =
PUEATE TG0 R o JeMRLRANRE A DA IR T4 I 8] AR 52 40 Ao B8 19 S BRI AR A7 7, X —
RUERIT G WA o REERIEIA Y, BHUGA BN A 0 ) B bR AR ® Rk, R FE A
ANBERCA [ P > A5 AT D oA, (E AT A ] s~ A5 A RO A0 A JR e 81 i) 2 7y IR

(=) BRI — AR T 69 B R 5K

CHEPRMEBERLZ)) 5538 2655 1 3CH 2 WOME, O 1 A BE PRk U AFAE NN 2, 2
WPRBATAE AL ITRHUER “ — e (R@pl) , KARIZ “—Boes” R4 [ bk R %
SEAEEA . IR E PRIL PP AR m] 0, s A L ) A B R I [ RSB AT AE,
A B B R, [EIBR 2 U [ K — T S 1

s — iR CEPREBELLY) # 38 ZKER 1 AT MLE ) general practice” [ EIFEFR
W, BR O —fRSEET R ThIRARY T PERRZ AN, MR B R — B
CRRATT SR EAEIERRONAT, IEANEPRAZR B TR Y, XA R YA D [ 5K 1)
TG SN A M (general) BURFAE.Y EIPRIEEE BN @A) BP0 5k
BRRA LUTJUNRHE: IR, gt — et A4 “lf” B ix e 0h 4 ae o [ br
MM EALRZ — O HIREZRASH R BRR T M REE, URASE—
BT, HOCORESRAFLLRRE MR O RS AR R IRLAO E RIE — R
fifg, AR SE B EAREA Tz AN L SEERA A B A — BRI SE BRI (R AT 25 1
3R A E PRI B — B RRIE

L EREFZEA T AR fEAE “Jeibl =", E Pk Bl o [ 5k
B EZAE 10 R HLINABA B, ALEZRRT S e ARNEE, Hitix
PN BeA B AR KPR A, SRl T g BRI ST B E BRI E 5K
AR R T S BV B, JE R B2 A A O ) ¢ S ek b R i T B 2 21052 g iy [ 1) S B o

@ See International Law Commission, Draft Conclusions on Identification of Customary International Law, with commentaries, A/
73/10 (1 April 2018), pp. 131 —132.

@ See Dispute regarding Navigational and Related Rights ( Costa Riga v. Nicaragua) , Judgment, L C.]J. Reports 2009, pp. 265 -
266, paras. 139 —144.

® PEE. (HEAE: FEFRINMRSIEA), %31 T

@ See International Law Commission, Draft Conclusions on Identification of Customary International Law, with commentaries, A/

73/10 (1 April 2018), pp. 135 - 136.

2177 GEEPREMBEILA R, 8 (ETE) 2005 4£45 4 10, 5555 5L,

See International Law Commission, Draft Conclusions on Identification of Customary International Law, with commentaries, A/

73/10 (1 April 2018), pp. 135 - 136.

@ See Fisheries Case (United Kingdom v. Norway) , Judgment, 1. C. J. Reports 1951, p. 131.
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FE AU RREZREE" o, EPREBEIE Y, BB IUHOR IR L6 5 4 5] 52 21 52 0 1 [ 2 1 S K
REJERE) 2 Xt — 1.V ER I IZ AR R T BRI BA — R SRR R

2. EREEAA—EE £ CRPRET BRI BN 35K E B 245 Y — 5 s 5Tk ]
XA A “FFLEMGE— 517 (constant and uniform usage) o fHIEBEINAFEIZE T, 17
FEANZ ALY LR GL A — 2, 7R 2R ER L2 2l ERa B 2T, kB
TRMEMPUIMERT “FREL RS — B AL

3. JERL BT B E SRR I AL RA R, BE =, —E BYIRRDG T E PR 2 BAIE
BRI . EFRkBEE “JUHERBEZE” g, &5t 17—/ NI R IF AR i — 508
(1 PR AT I B ARBHEE - 1 IRy, B X T B 3 5 P9 T B 05 A o 7 A% 174 B i) A
e, HIPRT A RS ORISR BRI VRS . AERCSE G, AN PR s ik MoNZE AR, B &
JEAE s AR AT, X IURE Y Al RE RS AT 2. I [R) A 5 S M AN R T K 2 B e T Y 2 T
Gro® R, EPRER A, BORERR I BAIE SO AT B A — B R a], HIFA R
R [ B I B TR AN T IR BRI, R T B 20 A 5 i F) S, (EL TR o] 5 52 B i e
I (] SR 1T 2248 1Y

(W) BFEITEA SR EEH RS

(] P > 46315 [ P 549 (A o DX T [ s > BURIE A DR, A AR AA R T o [ B >)
BIPFHEAA R RN, FETE PRI E S8 E 2 oA, RS R ET IR,
PR E EPMEZ R 2K “EAEET RN RSB IR Tk RO Gk A S5 S A7 1
17, BAUH— A0k BB B 7R A a5 5 E P BB P A s HL ). 3R ok (LA (E)
I SR AN SZ i SR AT M SRR, B AnALiE . BOARER s A RIS AU F
AR ERTIRSAY, TC T A U E) 15 PRk RN O e, AR E G IE] i Y S
AR KT IRAON SE S5 M S Y, 2% Wl A9 S ke ™ At L [l B 15491 T A 2 ~ 15
[ PRERN o EFREBEE BN ST @ T AR FiIAh, FF B TE % R W AR O A IfE T 3 4
TR AR R T e o e e T o [ L R e R Y B R R SO I, MR BE U 4 T 9l i
VERTRABCHIE AN B RE T A SC55, TR DA 1 37 3 ) S B AN iy [ X A A A S
Y. FERSE, PRk B R T IR R T E PR AR A

Aid, EMIASRER BRI RS S R VRNER R B s R” §,
I Bk B A o R AR A TE AR 22 14 [ s 2% 20 3 e dE AR AP AP BT O B E A (AR A 2) B 28

@ See North Sea Continental Case ( Federal Republic of Germany v. Denmark; Federal Republic of Germany v Netherlands) ,
Judgment, 1. C. J. Reports 1969, pp. 43 —44 , paras. 73 -76.

@ See Colombian-Peruvian Asylum Case ( Columbia v. Peru), Judgment, I. C.J. Reports 1950, pp. 276 —277.

® See North Sea Continental Case ( Federal Republic of Germany v. Denmark; Federal Republic of Germany v Netherlands ) ,
Judgment, L. C.J. Reports 1969, pp. 43 —44, paras. 73 - 76.

@ See Malcolm N. Shaw, International Law ( New York: Cambridge University Press, 8th edn, 2017), p. 346.

®  See International Law Commission, Draft Conclusions on Identification of Customary International Law, with commentaries,
p. 138.

© International Law Commission, Drafi Conclusions on Identification of Customary International Law , with commentaries, pp. 138 —139.

@ See Right of Passage over Indian Territory (Portugal v. India), Judgment, 1. C. J. Reports 1960, pp. 42 —43.
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@ See Ahmadou Sadio Diallo ( Guinea v. Democratic Republic of Congo) , Preliminary Objections, L. C. J. Reports 2007, pp. 614 —
615, paras. 88 -90.

See Western Sahara, Advisory Opinions, 1. C. J. Reports 1975, pp. 31 —-33, paras. 54 —57.

See KP Berger, The Creeping Codification of the New Lex Mercatoria (Netherlands: Kluwer Law International , 2nd edn, 2010), p. 114;

AFM Maniruzzaman, “Lex Mercatoria and International Contracts; A Challenge for International Commercial Arbitration?”, (1999)

® ©®

14 American University International Law Review 657.

@ See B Goldman, “The Applicable Law: General Principles of Law — the Lex Mercatoria”, in Julia Lew (ed. ), Contemporary
Problems in International Arbitration ( Dordrecht: Springer, 1987), p. 116; B Goldman, Lex Mercatoria (3 Forum Internationale
on Commercial Law and Arbitration, Kluwer, Deventer 1983) pp. 4 -8, 21.

® TERANEMRHIR ST, A ERIER . RBSFE XS BT B MRITIRA T H
XF) S AR, D BB E PR BB e B 1 S 15Y, ds ) I i il R e kB
SR T AR SCR T NS, AT A IRAR BT b U2 20 1Bk A B e, L[] Bt AR DA A T G B A 5 ot R A8 451
NS TR G ZE 158 81 e S AW R b DX A3 RSk, SRIBUTT e S R B 1) B IR, A R N I AR B B RS 1Y B ) B 4B
Orsolya Toth, The Lex Mercatoria in Theory and Practice, pp. 33 —34, 39 —40, 49 -51.
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BIEIN, Y oSS ) i — 7 BT e AR, HEE 3 A B s 5 52 BT — 5 T A
I R Lo, T R v S R 1 3 FH g A5 s I PR 5] . 72 “ DY 2] (Westinghouse) fif
BWE" H, FURUI ARG R Al AREE, MERERETEPRRE 2 (1CC) FhEaNle; 13
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N ETIE BURM R E SR, BT Y [ GOE AR SRS X 5", P R E e A HEBR
TREYE, JFEM CEREPREDL SR Z A AT A [ PR A R R, R s R A
(g —wBsy", T IE AT S A I Brge— ALk b2 [ bR iy S Rl gy 7 @

(2) EAEEFE (voie directe) o 7E42F N T 5KaE FHAS [A) Ak AL, i RE T REI N S 3K
SIS R HA B — 2, I B R DA 1y A0 s P B ) O 53 R A o 75 [ Py 22
#9875 5 CHAFMRE" H, FURTT RIES [ o A& B2k, 20l 5Kk A A H A
AR NGE R, BB T LRI AT UM AR, WA TR, ARt RHETERE
FrUA SR RVF AT RO BRYEFE , 75 510 A “IRMER B e PERY I R, H A IS s [ s e
EHATER, XX EPRE R BRI R RAGEN”, My “@EHT
R GG B il 25 IR AL Ry AT BRI, RV B 5 B A RR A RO RO 451, 3 B3 45 R L Ul
S E PR MO E - P 1 PR AP RRE AR D PR AL ] 4 [ PR gt — FAdk Mh4: (UNDROIT)
BRI PR 4 [ Ry SRR " AW, SR S TR M XAE T, AR
AT CEPR RIS, FEEEA L T I (14 75 5 A Wk SRR 2 0Lk SR, i 2 A BT
BRI AN IR R AR T BRI T A R TS

2. TREIE M “BUR T ELRE” LR CEIRERET, AR P RE A Y RIS ik A
o B0 DL T BB 1 sy Ao SRR rd R, i, R RRE I R AR
OB A PSR AF -

(1) HFAEASESZATAT—T7 B NE A 1R S B ERIEA T (R )z /9 B i B AL,
8OV IE G HRE R Aad, W /RITS, RMERUr $92 EAF e, Tl
B py HEWT U7 — SO0 SCHERR P A AT BEASC A 1 IR AR, A LA i A i g 1 A [

@© See ICC Award No. 7375 of 1996 ( Government of Iran v. Westinghouse) , http: //www. unilex. info/case. ¢fm? pid =2&do =
ca%20se&id = 625&step = FullText (last visited 3 February 2021 ).

@ See ICC Award No. 9875 of 1999 (the Japanese Case) , http: //www. unilex. info/principles/case/675 (last visited 3 February
2021).

@ See Orsolya Toth, The Lex Mercatoria in Theory and Practice, p.217.
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NIEMEEC; B, XTI T i 508 FTE A AR, B U2 75 20 07 w5
VIR ] A E PRl FHRIE A, DLRCR A Al AR “SRE™ AR ik =, fh
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TPRE R “ FIAIE" B AT R & — IR AR @ — ik A AR L [ B A5 91 3 2L 76— it
P, HOWIESGEHEINIR, A ECAS S BBt (i) B BE A 25 2 Ak 2 1 gl 3 f b ) Bl 1 /b
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@ See Michael Mustill, “The New Lex Mercatoria: The First Twenty- five Years” , p. 88.

@ See ICC Award No. 9875 of 1999 (the Japanese Case) , http: //www. unilex. info/principles/case/675 (last visited 3 February

2021).

See Michael Mustill, “The New Lex Mercatoria; The First Twenty- five Years” , pp. 99 — 100.

See Stockholm Chamber of Commerce Partial Award No. 117/1999, in Michael Joachim Bonell (ed. ), The UNIDROIT

Principles in Practice; Caselaw and Bibliography on the Principles of Commercial Contracts ( Ardsley ; Transnational Publishers

Inc. , 2nd edn, 2006) , pp. 900 —901.

® See Orsolya Toth, The Lex Mercatoria in Theory and Practice, p. 235.

© ARAPBBEFF AR AGER “SCREET, NIRRT E B IE ROATE RIS FE, B0 B RIE sh 2 Y 45 51 Tk 4% [
AR M HENE TS . See ICC Award No. 9419 (1998) (the Lichtenstein case) , http: // www. unilex. info/ case. cfm? pid =
2&do = case&id = 664 &step = FullText (last visited 3 February 2021) ; ICC Award No. 4237 of 1984 (Syrian State Enterprise v.
Ghanaian State enterprise) , https: //www. trans — lex. org/204237/_ /icc — award — no — 4237 — yca — 1985 — at — 52 - et — seq
(last visited 3 February 2021).

@ See ICC Award No. 7375 of 1996 ( Government of Iran v. Westinghouse) , http: //www. unilex. info/case. ¢fm? pid =2&do =
ca% 20se&id = 625&step = FullText (last visited 3 February 2021).
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@ “Trading Company v. Manufacturer, Final Award, ICC Case No. 6955, 1993” | in Albert Jan Van den Berg (ed. ), Yearbook
Commercial Arbitration 1999 — Volume XXIVa, Yearbook Commercial Arbitration, Volume 24 ( Kluwer Law International ; [CCA
& Kluwer Law International 1999) , pp. 107 — 140.

@ Libyan Arab Foreign Bank v. Bankers Trust Co, Queen’s Bench 1989, p. 728.

® General Reinsurance Corp. v. Forsakringsakiiebolaget Fennia Pairia, Queen’s Bench 1983, p. 1022.

@ Orsolya Toth, The Lex Mercatoria in Theory and Practice, p. 196.

® “Trading Company v. Manufacturer, Final Award, ICC Case No. 6955, 1993” | in Albert Jan Van den Berg (ed. ), Yearbook
Commercial Arbitration 1999 — Volume XXIVa, Yearbook Commercial Arbitration, Volume 24, pp. 124 —126.

©® Libyan Arab Foreign Bank v. Bankers Trust Co, p. 749.

@  General Reinsurance Corp. v. Forsakringsaktiebolaget Fennia Patria, p. 1022.

® Trading Company v. Manufacturer, Final Award, ICC Case No. 6955, 1993” | in Albert Jan Van den Berg (ed. ), Yearbook
Commercial Arbitration 1999 — Volume XXIVa, Yearbook Commercial Arbitration, Volume 24, p. 125.

©@ Libyan Arab Foreign Bank v. Bankers Trust Co, p.760; General Reinsurance Corp. v. Forsakringsaktiebolaget Fennia Patria,

p. 1022.
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General Reinsurance Corp. v. Forsakringsaktiebolaget Fennia Patria, pp. 1024 —1025.

General Reinsurance Corp. v. Forsakringsaktiebolaget Fennia Patria, pp. 1038 —1040.

Orsolya Toth, The Lex Mercatoria in Theory and Practice, p.287.

General Reinsurance Corp. v. Forsakringsaktiebolaget Fennia Patria, Queen’s Bench 1983, p. 874.
Libyan Arab Foreign Bank v. Bankers Trust Co. , pp. 752, 758.

Orsolya Toth, The Lex Mercatoria in Theory and Practice, pp. 157 —159.
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General Reinsurance Corp. v. Forsakringsaktiebolaget Fennia Patria, Queen’s Bench 1983, p. 873.

General Reinsurance Corp. v. Forsakringsaktiebolaget Fennia Patria, Queen’s Bench 1983, p. 874.

Orsolya Toth, The Lex Mercatoria in Theory and Practice, p.293.

“Trading Company v. Manufacturer, Final Award, ICC Case No. 6955, 1993” | in Albert Jan Van den Berg (ed. ), Yearbook
Commercial Arbitration 1999 — Volume XXIVa, Yearbook Commercial Arbitration, Volume 24, pp. 124 —125.
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The Conceptual Distinction Between International Usage and

International Custom and Its Realistic Inspection
Zhai Zhong

Abstract: The delineation of international usage and international custom is sometimes blurred by a
mixture of different usages in translation. In public international law, international usage refers to
“general practice” as prescribed in Statute of the International Court of Justice, which lacks any legal
force, while international custom refers to those unwritten practices observed by states with a legal sense of
obligation regarded as opino juris. But in the early years these two concepts have always been used
interchangeably. In private international law, both the notion of international usage and international
custom refer to international commercial usages which are arbitrary in essence. In international economic
law, the usage of those terms remains the same as private international law in general, and both
international usage and international custom refer to international commercial usage in international trade
and commerce. International usages in private international law may legally binding on both parties by
means of being incorporated into laws and contracts. In judicial and arbitral practice of private
international law, international usages are being applied more independently of the will of the parties,
resulting in the application of international usage similar to that of the legal norms. While it does not mean
that international law has conferred international usage the same legal status as that of international
custom, the expansive application of international usage also reveals the unique routine of its application
and its implied “quasi-normative effect” .

Keywords: International Usage, International Custom, General Practice, International Commercial

Usage, Lex Mercatoria
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