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@© Dispute concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the Indian Ocean ( Mauritius/

Maldives) , Preliminary Objections, Judgment, ITLOS Special Chamber, p. 69, para. 233. DA &i#5 K Mauritius/Maldives ,

Mauritius/Maldives , Preliminary Objections, Judgment, p. 27, para. 81.
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B RTS8 [ 2 (] e ST e & 1) AU s K IR AE " R, R FI W A ST
P4 S S A IR AFAE AR 2 B2 P W 4 i S 70 WU Tk . TR IER R, A ST B A i 1 i
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HERY PR L ULAIER 73/295 S BRI IR ANE R BICRAFAEA R B, A, XIE al fexs A 3t
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PR B FLEROR , RIERORAFAE , B RE 75 ] RIDA D 0 [ A9 A R gkt U2 7 AR”, i
TER AT BRI B 5K, TR B AR5 T A ST 5 1) A o . AR SO [ S8
el AR i 5 [
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® Mauritius/Maldives, Preliminary Objections, Judgment, p. 32, para. 101.
@ Mauritius/Maldives, Preliminary Objections, Judgment, p. 32, para. 100.
®  Mauritius/ Maldives , Preliminary Objections, Judgment, p. 71, para. 242.

)

@  Mauritius/Maldives, Preliminary Objections, Judgment, p. 71, para.243.
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NRIFR CRZ0)) BHF-EAREE 2020 45 R SRR IV 58I R 20 S T i Vi E AR R
555 22 SRE Wtk B R S R BUE T8 E v HOR W IR A AE AN RIS, 33X — 4 0 fif et 52
W 2 75 A7 0, AT 2 AR A i X — Sl e, @

2. TR DA RN EATAE A Vi

— MM, AREEREAT R ME A SR (HAE S5 R RO A Rk = A g,
A T RS I i (A7 . EIBRIABEAE “1899 4F 10 H 3 H#ERERIE” /R T X —F i,

[ P PV B B A RE A I R AR R B e 1 o i, CREIBRIEBEMRZT) 26 60 Z5 ML . “ B
ZHRZIEHE, AF VR 1958 AREPRAZ Sl old iy (CAREER P /Ru i) 5 32 200U -
“ RDR ALY P v O 0 R A DR IR E PR BRAR B T RIE IR IA T, AR B TR
FRHEA RN IR, AR — Bk f R ", © s 2 PR @ R R A W E
EARAFAE Y AR AT — 5 75 DUt R RO St S B R, DA K 24 507 o B A AR ke JC A8k 1) 552
Bo CPPEFERRTERLN) 57 35—37 JR Xt A DR A A Pk AR T L . BRI 3R
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East Timor ( Portugal v. Australia) , Judgement, 1. C. J. Reports 1995, p. 103, para. 30.

® e

Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait ( Ukraine v. Russian Federation) ,

Permanent Court of Arbitration, Award concerning the Preliminary Objections of the Russian Federation, pp. 51 - 52, para. 167.

©®@

Delimitation of Continental Shelf beyond 200 Nautical Miles ( Nicaragua v. Colombia ), Preliminary Objections, Judgment,
L. C. J. Reports 2016, p. 100, para. 58 ; Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro) , Judgment, 1. C.J. Reports 2007 (1), pp.90 - 91, para. 116; lain
Scobbie, “Res Judicata, Precedent and the International Court; A Preliminary Sketch”, (1999) 20 Australian Yearbook of
International Law 299, p.299; “The Use of Domestic Law Principles in the Development of International Law” , International
Law Association (ILA) official website, https; //ila. vettoreweb. com/Storage/Download. aspx? DbStorageld = 1616&Storage
FileGuid = 54¢25d0d —3d18 —49¢4 - 8d73 - blbecla346aa (last visited 28 June 2021 ).

@ William S. Dodge, “Res Judicata” , Max Planck Encyclopedia of Public International Law, para.3; Trail Smelter Arbitration
(United States v. Canada) , 16 April 1938 and 11 March 1941, 3 Reports of International Arbitral Awards ( Volume IIT) 1905,
p- 1950.
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LRI TF 1906 4= bR ER DA T 1) i P52 [E PRk Beffk ok, AN8E S 1906 4 i Bl 8 e vy 3 7
Frim e TR C ORI IR, LR PRIE BN E A S B RA AR Z )5, BT
Frim g 7o

XEFRERIIEOLNTE , TR e, PR R A A B 2o Ak DR 5 52 1Y
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IR, TERXMEOLT, A AREEAFAE, I A BEMARAS LBk A5 i R bk g R ) MR Ry 1k
HAR AT 5 AR N, S VR A A R R A e L84 0 N BIA E OB, 5 B Lo 1) 55 8 ke 1y R R g A 2%
JRytk @

FEFPRIERE “1899 4F 10 A 3 HPEERE" , ZWEGHLS L WA 1899 4 Mg kA
RCEF=AE T 40, A i X $R S 25 IR R 1 B A v e AR TR R . RIILOR, A ER RS R
SEAR P X 1899 ARk P B A RMEAFAEA IR L, LAl IE X U7 1300 57 4 i 75 P 1899 A3k phe A%
B RASA ARFNL. IE M E BRI B AR R R ERERCHI e B i, AR AR E {1899 4R
PBERETCAL, T B RIE T F, BT B RT3 @ FE R, R B
ERRUCEERL 32 2R PR T 1966 4F H A TLHMN . 1966 4F H N ELHR AR 1 2R MLE T 4 dim ) s S [ -
“ T2 LS e Z 1) YR T 2 N e hr 32 5K OC T s =R IR -5 2 N E i SR 1899 AFERHARIE LA
7= A b " PR IEBE A 1966 4 H N BN IISCAS . B R3C, ABYRISR & | 485 FAT I TS

@® Case concerning the Arbitral Award made by the King of Spain on 23 December 1906, Judgment, 1. C. J. Reports 1960, p. 192.

@ Karin Oellers-Frahm, “Judicial and Arbitral Decisions, Validity and Nullity” , Max Planck Encyclopedia of Public International
Law ( Oxford Public International Law, 2019) , para. 25.

®  BNERLG R £ WACARE 1897 ARAL BT HMSCKE B AT Z A1 Bl by S o B A A AR Tk, 1899 AR PR BRI T W
E R A, (H 1962 SETF AT NI XZ I I S M th T BEE, B 1899 4AEF I “ & & W Hhr #E1 T (1Y
BUATE G AR, kT Z N SR E AR, R TEAE 1897 AF AR PR ISL v iy e AL 00 LA B A S 1y 11 B vk JE )
See Arbitral Award of 3 October 1899 ( Guyana v. Venezuela) , Jurisdiction of the Court, Judgment of 18 December 2020, p. 23,
para. 86. 2012 4F, =7 AR [ A [ KBl AL A PR 22 3 2542 H 200 I HLA R [l AR ANE PR A i, 2% PN B by B 26 A R R
P, A K H R M FA G I SO 3T % i . See Note Verbale from the People’s Minister for Foreign Affairs of
the Bolivarian Republic of Venezuela, UN official website, https: //www. un. org/Depts/los/cles_ new/submissions _ files/
guy57_ 11/cles57_ 2011_ ven_ e. pdf (last visited 19 January 2021). =3V AR RFFA K E 0] 71 L E 40 1899 4E R E;
VLT, £ WS TN HPLZ B AFETESN + 40 . Note Verbale from Ministry of Foreign Affairs of Guyana, UN official
website, https: //www. un. org/Depts/los/cles_ new/submissions_ files/guy57 _ 11/cles57 _ 2011 _ guy_ €2012. pdf ( last
visited 19 January 2021).

@  Arbitral Award of 3 October 1899 ( Guyana v. Venezuela) , Jurisdiction of the Court, Judgment of 18 December 2020, p.23,
para. 86.
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A, X R TR A SO FE AU 0 2 iy LA O 3t 2 X i i = A S

3. AP AT ST B Y R DU AN ER 73/295 S IR UG HERCR 1 S i
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29) PRNFFER LY AU, JEER I, S 2 J0RE R X T B AU A T
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Arbitral Award of 3 October 1899 ( Guyana v. Venezuela ) , Jurisdiction of the Court, Judgment of 18 December 2020, p. 19,

para. 65.

® Arbiiral Award of 3 October 1899 ( Guyana v. Venezuela) , Jurisdiction of the Court, Judgment of 18 December 2020, p. 19,
para. 66.

@ Arbitral Award of 3 October 1899 ( Guyana v. Venezuela) , Jurisdiction of the Court, Judgment of 18 December 2020, p. 36,
para. 137.

® Arbitral Award of 3 October 1899 ( Guyana v. Venezuela) , Jurisdiction of the Court, Judgment of 18 December 2020, p.35,
para. 134.

® Arbitral Award of 3 October 1899 ( Guyana v. Venezuela) , Jurisdiction of the Court, Judgment of 18 December 2020, p. 34,

para. 130.
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@ “British Indian Ocean Territory; Written Statement” , Foreign and Commonwealth Office of the United Kingdom official website,
https: //questions — statements. parliament. uk/written — statements/detail /2019 — 11 —05/HCWS90 (last visited 28 April 2021 ).

@  Mauritius/Maldives, Preliminary Objections, Judgment, Separate and Dissenting Opinion of Judge ad hoc Oxman, p.11,
para. 28.

® AR LT iR [ 5 B R

@  Mauritius/Maldives , Preliminary Objections, Judgment, p. 58, para. 190.

® Mauritius/Maldives, Preliminary Objections, Judgment, p. 58, para. 190.

© East Timor (Portugal v. Australia) , Judgment, 1. C. J. Reports 1995, p. 102, para. 27.

@ East Timor (Portugal v. Australia) , Judgment, 1. C. J. Reports 1995, p. 103, para. 30.

® East Timor (Portugal v. Ausiralia) , Judgment, 1. C. J. Reports 1995, pp. 103 — 104, paras. 31 —33.
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East Timor ( Portugal v. Australia) , Judgment, L. C. J. Reports 1995, p. 102, para. 28.
Mauritius/Maldives , Preliminary Objections, Judgment, p. 35, para. 111.

®® 6

Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait ( Ukraine v. Russian Federation) ,
Permanent Court of Arbitration, Award concerning the Preliminary Objections of the Russian Federation, p. 52, paras. 170 —

171.
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@ Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait ( Ukraine v. Russian Federation) ,
Permanent Court of Arbitration, Award concerning the Preliminary Objections of the Russian Federation, p. 52, para. 176.

@ Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait ( Ukraine v. Russian Federation) ,
Permanent Court of Arbitration, Award concerning the Preliminary Objections of the Russian Federation, pp. 54 =55, para. 177.

® Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait ( Ukraine v. Russian Federation) ,
Permanent Court of Arbitration, Award concerning the Preliminary Objections of the Russian Federation, p. 55, para. 178.

@  Mauritius/Maldives , Preliminary Objections, Judgment, p. 73, para.247.

® Mauritius/Maldives, Preliminary Objections, Judgment, p. 36, para. 115.
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@ Mavrommatis Palestine Concessions ( Greece v. Great Britain) , Permanent Court of International Justice, Judgment of 30 August
1924, Series A: Collection of Judgments (1923 —1930), No.2, p. 11.

@ Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait ( Ukraine v. Russian Federation) ,
Permanent Court of Arbitration, Award concerning the Preliminary Objections of the Russian Federation, p. 50, para. 63.

®  South West Africa Cases ( Ethiopia v. South Africa; Liberia v. South Africa) , Preliminary Objections, Judgment of 21 December
1962, 1. C. J. Reports 1962, p. 319.
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@© Obligations Concerning Negotiations Relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament ( Marshall Islands
v. India) , Jurisdiction and Admissibility, Judgment, 1. C. J. Reports 2016, p. 255, para. 34.

@ Case concerning the Application of the International Convention on the Elimination of All Forms of Racial Discrimination ( Georgia
v. Russian Federation) , Preliminary Objections, Judgment, 1. C. J. Reports 2011, p. 70, para. 30.

® The M/V “Norstar” Case ( Panama v. ltaly) , Preliminary Objections, Judgment, ITLOS Reports 2016, p. 65, para. 84.

@  Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament ( Marshall Islands
v. India) , Jurisdiction and Admissibility, Judgment, 1. C. J. Reports 2016, p. 255, para. 43.

® Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea ( Nicaragua v. Colombia ), Preliminary
Objections, Judgment, L C.J. Reports 2016 (I), p.32, para. 72; see also Obligations concerning Negotiations Relating to
Cessation of the Nuclear Arms Race and to Nuclear Disarmament ( Marshall Islands v. India) , Jurisdiction and Admissibility,
Judgment, . C.J. Reports 2016, p. 255, para. 38.

Case concerning the Application of the International Convention on the Elimination of All Forms of Racial Discrimination ( Georgia

®

v. Russian Federation ) , Preliminary Objections, Judgment, I C.J. Reports 2011, p.85, para.30; Alleged Violations of
Sovereign Rights and Maritime Spaces in the Caribbean Sea ( Nicaragua v. Colombia ), Preliminary Objections, Judgment,
I. C. J. Reports 2016 (1), p.33, para. 73.

@  Obligations Concerning Negotiations Relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament ( Marshall Islands
v. UK), Jurisdiction and Admissibility, Judgment, L. C.J. Reports 2016, p. 24, para. 49.

®  Questions relating to the Obligation to Prosecute of Extradite ( Belgium v. Senegal), Judgment, L C.J. Report 2012 (II),
pp- 443 — 445, paras. 50 - 55.

@ Case concerning the Application of the International Convention on the Elimination of All Forms of Racial Discrimination ( Georgia
v Russian Federation) , Preliminary Objections, Judgment, 1. C. J. Reports 2011, pp. 94 —=95, 100, paras. 51 =53, 63.
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@ Case concerning the Application of the International Convention on the Elimination of All Forms of Racial Discrimination ( Georgia
v. Russian Federation) , Preliminary Objections, Judgment, I. C.J. Reports 2011, p. 84, para. 30.

@  Obligation to Prosecute or Extradite ( Belgium v. Senegal) , Provisional Measures, Order of 28 May 2009, 1. C. J Reports 2009,
para. 60.

®  Delimitation of the Maritime Boundary in the Atlantic Ocean ( Ghana/Céte d’Ivoire) , Provisional Measures, Order of 25 April
2015, ITLOS Reports 2015, p. 146, para. 42.

@  Application of the International Convention for the Suppression of the Financing of Terrorism and of the International Convention on
the Elimination of All Forms of Racial Discrimination ( Ukraine v. Russian Federation) , Provisional Measures, Order of 19 April
2017, L C.J. Reports 2017, Separate Opinion of Judge Owada, p. 148, para.23; Massimo Lando, “Plausibility in the
Provisional Measures Jurisprudence of the International Court of Justice” , (2018) 31 Leiden Journal of International Law 641,
pp- 641 —668.

® Oil Platforms (Islamic Republic of Iran v. United States of America) , Preliminary Objection, Judgment, I. C. J. Reports 1996,
p- 803, para. 16.

® Oil Platforms (Islamic Republic of Iran v. United States of America) , Preliminary Objection, Judgment, 1. C. J. Reports 1996,
p. 803, para. 16.
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@ Dispute concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait ( Ukraine v. Russian Federation) ,
Permanent Court of Arbitration, Award concerning the Preliminary Objections of the Russian Federation, p. 56, para. 183.

@ Dispute concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait ( Ukraine v. Russian Federation)
Permanent Court of Arbitration, Award concerning the Preliminary Objections of the Russian Federation, pp.56 - 57,
paras. 185 — 187.
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To Determine the Dispute Concerning “ Whether the Dispute
Has Been Settled” to the Extent of Jurisdiction: From the Judgment

on Preliminary Objections in the Mauritius/ Maldives Case
Lei Xiaolu

Abstract: The Special Chamber delivered its judgment on preliminary objections from Maldives in the
case Dispute concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the
Indian Ocean ( Mauritius/Maldives ). Maldives contends that there is an uncharted dispute over the
sovereignty of Chagos Islands. Maldives argues that it is the pre-requisite question of the Mauritius’
Application, which the Special Chamber does not have jurisdiction, and furthermore, the “Monetary Gold
Principle” should be applied. The Special Chamber recognizes there is a dispute concerning the legal
effect and meaning of the I1CJ’s Advisory Opinion and related Resolution of General Assembly, and it
determines the Advisory Opinion and related Resolution has the legal effect to define the legal status of the
Chagos Islands, thus makes a conclusion that the sovereignty dispute has been settled. Even if the Special
Chamber has correctly perceived the intended meaning and the legal effect of Advisory Opinion and related
Resolution, there is still a problem on whether it is appropriate for the Special Chamber to deal with the
dispute within the extent to determine the jurisdiction. When assessing the dispute concerning the legal
effect of Advisory Opinion and related Resolution, the Special Chamber should be more prudent especially
when it concerns the interests of the third party and the sovereignty dispute which it has no jurisdiction. In
other case concerning there is a disagreement regarding the legal effect of legal instruments that addresses
the rights to land territory, the Arbitral Tribunal ad hoc has avoided to determine the legal effect and
meaning of that instrument. The approach and logic should be followed. Besides, even if the Advisory
Opinion and related Resolutions has the legal implication as the Special Chamber indicates, at the stage of
determine jurisdiction, the “plausibility test” of the claims should not be applied. The decision of the
Special Chamber on UK’s claim “is merely an assertion” is not consistent with the international
jurisprudence.

Keywords: Maritime Delimitation, Mauritius, Maldives, Chagos Archipelago Sovereignty Dispute,

Dispute Settlement
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