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Essays on the Choice of State

Immunity Policy of Contemporary China
Ye Yan

Abstract; State immunity is a principle of customary international law recognized by the international
community. It has the dual unity of opposites of both domestic law and international law, law and politics/
diplomacy. Restricted by the principle of reciprocity, in formulating their own state immunity policies,
countries should consider their national conditions and consider their domestic and foreign political”
diplomacy environments comprehensively and choose policies which can maximize their own interests in
the “game of state immunity” of the international community. China’s long-term judicial and legislative
practice has proved that, except for the voluntary acceptance of jurisdiction and the application of the
principle of reciprocity, China insists that the state enjoys absolute immunity in the courts of other
countries and state-owned enterprises generally do not enjoy immunity. This practice and policy is also
referred to as “Restricted Absolute Immunity”. As a part of China’s overall foreign policy, China’s state
immunity policy should conform to the basic principles of China’s contemporary foreign policy. In
analyzing China’s state immunity policy, it is found that “Restrictive Immunity” , on the one hand, only
has very small theoretical and symbolic meaning to China in protecting quite few private entities’ litigation
rights and maintaining China’s fair market economy, while on the other hand, can barely meet China’s
basic needs in its contemporary international political and economic environment. “Restrictive Immunity”
not only will make China lose its international political discourse and legal bases to assert state immunity
abroad, but also will bring unnecessary diplomatic disputes to China, affect China’s “Belt and Road
Initiative” , damage China’s national dignity and national political security and bring major challenges to
China’s current judicial system. On the contrary, it is found that neither following other countries’
practice, maintaining China’s international image of opening-ups, nor the situation that China has signed
the United Nations Convention on Jurisdictional Immunities of States and Their Property can constitute
reasonable grounds for contemporary China’s choosing of “ Restrictive Immunity” . Generally,
“Restrictive Immunity” is China’s poor choice in the “game of state immunity” in international community
while China’s long-standing practice of “ Restricted Absolute Immunity ” is the best choice for
contemporary China. At present, the changes of China’s diplomatic environment make China’s state
immunity legislation highly necessary and urgent. China should confirm its “ Restricted Absolute
Immunity” policy through legislation as soon as possible while, through corresponding system design,
make best use of its advantages and bypass its disadvantages, to better serve China’s overall diplomatic
situation.

Keywords: State Immunity, Restricted Absolute Immunity, Restricted Immunity, Foreign Policy,

Principle of Reciprocity, Malicious Litigation
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