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Choice of Law for Property Division in Divorce

Cases Involving Foreign Elements
Wang Yibo

Abstract: Chinese private international law heavily employs the same legal concepts as the country’s civil
law and usually interprets the corresponding private international law concepts in accordance with the civil
law. This is also true in the context of divorce, where Chinese courts tend to characterize the property
division as a divorce issue. However, because of the independence of the concept of private international
law, the concept of private international law can actually be understood differently from the concept of
civil law. Under the framework of the Law of the People’s Republic of China on Choice of Law for Civil
Relationships Involving Foreign Elements, only the lex fori applies to divorce by litigation, and this
legislative model results in the characterization of divorce property division involving foreign elements as a
divorce issue. However, it is not the best characterization solution. From the nature of property division
and the common practice of countries with civil law tradition, it is more appropriate to characterize it as an
issue of marital property regime. There are certain legislative flaws in Article 24 regarding the conflicts
rules on marital property relations, which fortunately do not negatively affect the legal application of
property division. However, it should be clear that when the property relationship between a spouse and
the third party involves the division of divorce property, the effect of the autonomy of Article 24 cannot be
applied to that third party from the perspective of protecting the interests of the third party and the safety
of the transaction.

Keywords: Property Division, Divorce, Marital Property Regime, Characterization, Party Autonomy,
Lex Fori
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