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@© See Dispute Concerning the Detention of Ukrainian Naval Vessels and Servicemen ( Ukraine v. Russian Federation) (‘hereinafter
“Detention of Vessels and Servicemen” ), Award on the Preliminary Objections of the Russian Federation, 27 June 2022,
(hereinafter “2022 Award” ), para. 208.
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O WP E R 298 8 1 3K (b) W& TF R IG5 Ui, See Detention of Vessels and Servicemen ,
Preliminary Objections of the Russian Federation, para. 25.

@ ZWALAAR. EEE: ( (BRAREEBHEEAY) 5298 KX TERIGIHAPEIE S FmMIXT), B (P EEREII)
2022 4EH53 ], #4253 T R ((BOE EIEE AL 298 SR NS shEsh P PR ifgE 0k
JETE 1B = D s W AR IR R A ), B CEPREDIZT) 2019 4F55 6 1], 55 3—12 5. See also
Xinxiang Shi and Yen-Chiang Chang, “Order of Provisional Measures in Ukraine versus Russia and Mixed Disputes concerning
Military Activities” , (2020) 11 Journal of International Dispute Settlement 278 , pp. 288 =293 ; James Kraska, “Did ITLOS Just
Kill the Military Activities Exemption in Article 298?” , EJIL. TALK!, https: //www. ejiltalk. org/did — itlos — just — kill —
themilitary — activities — exemption — in — article — 298/ (last visited 2 August 2023 ) ; Yurika Ishii, “The Distinction between

Military and Law Enforcement Activities; Comments on Case Concerning the Detention of Three Ukrainian Naval Vessels
(Ukraine v. Russian Federation) , Provisional Measures Order” , EJIL: TALK!, https: //www. ejiltalk. org/the — distinction —
between — military — and — law — enforcement — activities — comments — on — case — concerning — the — detention — of — three —
ukrainian — naval — vessels — ukraine — v — russian — federation — provisional — measures — order/ (last visited 18 August 2023 ) ;
Case Concerning the Detention of Three Ukrainian Naval Vessels ( Ukraine v. Russian Federation) ( hereinafter “ Kerch Strait
Case” ) , Separate Opinion of Judge Gao, paras. 49 - 50.

@ See Detention of Vessels and Servicemen, 2022 Award, paras. 43 - 54.

@ See Detention of Vessels and Servicemen, 2022 Award, paras. 55 — 60.

® See Detention of Vessels and Servicemen, 2022 Award, paras. 62 —74.
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2022 4F6 A 27 H, “HIEMEAT OIS MEIER L T AL B LS . (R
Bk, FPRUEIIEIR L, ERER T E PRI AE I R R LA S I R AR e P & T X (A 2)
55298 2555 1 3K (b) WP ZESHE S AP TE sy — 0T, B AW A SC TR Sh a1 A
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See Kerch Strait Case, Request for the Prescription of Provisional Measures, Order of 25 May 2019, para. 76.
See Detention of Vessels and Servicemen, 2022 Award, para. 7.

See Kerch Strait Case, Order of 25 May 2019, paras. 23 —24.

See Kerch Strait Case, Order of 25 May 2019, paras. 118, 124.

Kerch Strait Case, Order of 25 May 2019, para. 66.

See Kerch Strait Case, Order of 25 May 2019, paras. 68, 72 - 74.

See Kerch Sirait Case, Order of 25 May 2019, paras. 76 —77.

See Detention of Vessels and Servicemen, 2022 Award, para. 19.

Detention of Vessels and Servicemen, 2022 Award, para. 109.
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(D See Detention of Vessels and Servicemen, 2022 Award, paras. 122 - 125.
@ (%) 55298 &4 13k (b) W,
® Natalie Klein and Kate Parlett, Judging the Law of the Sea (Oxford University Press, 2022), p. 101.
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® See Kerch Strait Case, Order of 25 May 2019, para. 37 ; Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov,
and Kerch Strait ( Ukraine v. Russian Federation) (‘hereinafter “ Coastal State Right” ), Award Concerning the Preliminary
Objections of the Russian Federation, 21 February 2020, (hereinafter “2020 Award” ), paras. 151, 156.

@ See M/V “Louisa” (Saint Vincent and the Grenadines v. Kingdom of Spain) , Judgment, ITLOS Reports 2013, p. 4, para. 151.

® See Bing Bing Jia, “The Question of Jurisdiction in the 2019 Arbitration between Ukraine and Russia”, (2020) 19 Chinese
Journal of International Law 683, p. 690 ; Natalie Klein and Kate Parlett, Judging the Law of the Sea ( Oxford University Press,
2022), p. 101.

© “ZIPRHFIRERT CURREARIZRT SFRSERR TR E Py A, AT IR S MR, RS A E
M (A1) 55298 55 13K (b) JUITHE YT 2N 3w 4t

@ See Coastal State Right, Written Observations and Submissions of Ukraine on Jurisdiction, paras. 125 —126; Kerch Strait Case,
Verbatim Record, pp. 22 —23; Detention of Vessels and Servicemen, Written Observations and Submissions of Ukraine on the
Preliminary Objections of the Russian Federation, paras. 58 —62.

® See Detention of Vessels and Servicemen, Preliminary Objections of the Russian Federation, para.30; Detention of Vessels and
Servicemen, 2022 Award, para. 81.
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See Coastal State Right, 2020 Award, para. 330.

See Kerch Strait Case, Order, para. 67.

Detention of Vessels and Servicemen, 2022 Award, para. 107.

See Detention of Vessels and Servicemen, 2022 Award, paras. 38 —39.

See Detention of Vessels and Servicemen, 2022 Award, para. 19.

See Robin Churchill, “Dispute Settlement in the Law of the Sea: Survey for 2022”7, (2023) 38 The International Journal of
Marine and Coastal Law 1, pp. 13 —14.
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See Coastal State Right, 2020 Award, paras. 330 —331.
See Detention of Vessels and Servicemen, 2022 Award, para. 111.
See Detention of Vessels and Servicemen, 2022 Award, paras. 112 - 114.

® ® oo

See Ion Galea, “The Interpretation of ‘Military Activities’ , as an Exception to Jurisdiction: The ITLOS Order of 25 May 2019
in the Case Concerning the Detention of Three Ukrainian Naval Vessels”, (2019) 21 Romanian Journal of International Law
31, p.53.

See Detention of Vessels and Servicemen, 2022 Award, para. 119.

See Detention of Vessels and Servicemen, 2022 Award, para. 122.

SHONS)

See Detention of Vessels and Servicemen , 2022 Award, para. 123.
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See Detention of Vessels and Servicemen, 2022 Award, para. 124.
See Detention of Vessels and Servicemen, 2022 Award, para. 19.
See Detention of Vessels and Servicemen, 2022 Award, para. 108.

CHCHECHC]

See Kerch Strait Case, Memorandum of the Government of the Russian Federation, para. 11; Detention of Vessels and Servicemen ,
Preliminary Objections Hearing, pp. 397 —399.

See Kerch Strait Case, Order of 25 May 2019, para. 68.

See Kerch Strait Case, Dissenting Opinion of Judge Kolodkin, para 14.

See Detention of Vessels and Servicemen, 2022 Award, para. 115.

See Detention of Vessels and Servicemen, 2022 Award, para. 115.

See Kerch Strait Case, Order of 25 May 2019, para. 67 ; Detention of Vessels and Servicemen, 2022 Award, para. 109.
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The Phased-Approach for Determining Military Activities Under
Article 298 of the UNCLOS as Employed in Dispute Concerning

the Detention of Ukrainian Naval Vessels and Servicemen

Kong Lingjie and Han Qian
Abstract: Pursuant to Article 298, paragraph 1 (b) of the United Nations Convention on the Law of the
Sea, a State may declare it does not accept any one or more of the compulsory procedures entailing binding
decisions provided for in section 2 of Part XV, with respect to disputes concerning military activities. In a
particular case, where the threshold triggering applicability of Article 298, paragraph 1 (b) has been
met, the international courts or tribunals would find itself do not have jurisdiction over the case or the
dispute as reflected in certain submissions. However, UNCLOS does not contain a definition of military
activities. Nor does it prescribe the criteria or methods for characterizing disputes concerning military
activities under Article 298, paragraph 1 (b). The international jurisprudence in this regard is not
consistent or settled. In this connection, the International Tribunal for the Law of the Sea, in the Kerch
Strait Case, employed an overall approach: the determination of whether activities are military “must be
based primarily on an objective evaluation of the nature of the activities in question, taking into account
the relevant circumstances in each case” . The Arbitral Tribunal, in Dispute Concerning the Detention of
Ukrainian Naval Vessels and Servicemen, employed instead a phased-approach. The quantity of activities
in question, the categorization of submissions raised by the Applicant, and the correspondence between
the submissions and the activities gave the Arbitral Tribunal justifications to employ the phased-approach.
By this approach, the Tribunal divides the activities in question into three major phases, and respectively
ascertains their nature. Notably, the two tribunals characterized differently the nature of the same group of
activities in the same incident. Apart from the differences in the approach, divergences exist in respect of
the division of the activities, evaluation of the evidence and details of facts, and considerations of relevant
circumstances. In certain cases, the phased-approach enables international courts or tribunals to ascertain
more accurately the nature of a specific activity, which has occurred in a chain of events consisting of
multiple activities. On the other hand, international courts or tribunals may ignore, either unintentionally
or intentionally, the inherent connections and interactions between and among the activities, submissions
and disputes for the purposes of establishing their jurisdiction over the case or expanding their scope of
jurisdiction.

Keywords: UNCLOS, Dispute Settlement, Military Activities, Phased-Approach, ITLOS
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