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The Role of the European Court of Justice

in the EU External Relations Law
Jiang Xiaohong

Abstract; EU external relations law is an integral part of EU Law in which it is a special field. European
Court of Justice emerges as one of the active shapers of the EU external relations law. Owing to the passive
nature of jurisdiction, European Court of Justice is not directly involved in the EU external relations.
Nevertheless, it plays an important role in delimiting the external competence, legal effect of international
obligations etc. , which are the fundamental issues of external relations. In fact, the unwritten norms
established by the cases of European Court of Justice constitute the key parts of EU external relations law.
The Court plays an unique role in the evolving of EU external relations law. Above all, the Court enjoys
extended jurisdiction, which enables it to shape the EU external relations law. In exercising its
contentious and advisory jurisdiction, the Court fills the gap of treaty-making and interprets the secondary
legislation in favor of judicial activism in the sphere of external rules of EU law. Compared to the
jurisprudence of other fields of EU law, the unique roles played by the Court in the external relations law
are demonstrated in the following aspects. Firstly, the Court constantly extends the EU competence of
external action. It fully plays judicial activism to confer the EU external competences more and more by
the theory of “implied competence” , enabling the institutions of EU to conduct the external action in more
fields and meanwhile the Court ensures the competences are exercised under the rule of law. Secondly,
the Court acts as a “gate keeper” dealing with the interface between the EU law and international law. It
tries to preserve the autonomy of EU law in the process of internalizing the international law and
externalizing the EU law. Many cases exemplified the restrictive attitude of the Court towards the
international law. Compared to the declaratory norm of “ contribution to the strict observance and
development of international law” in the Lisbon Treaty, the truth of EU’s idea and attitude of specific
external relations can be approached from the cases of the European Court of Justice.
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