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@ See Anna Dolidze, “Bridging Comparative and International Law: Amicus Curiae Participation as a Vertical Legal Transplant” ,
(2015) 26 European Journal of International Law 851, pp. 851 —880.
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@ See Susan D. Franck, “The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law Through
Inconsistent Decisions” , (2005) 73 Fordham Law Review 1521, pp. 1521 —1625.

@ EREZKEIESS ICSID 15— 2 Aguas del Tunari, S. A. v Bolivia (1CSID Case No. ARB/02/3)

@ SCPRE R CHEUET R CORANT BXMEAGIRE IR, RETEMER . CHEMET A USRI TR W AR )T B B o
AT RREZ RIRCE AR B . RAMEEIE T E ARSI RIS, B E 2 AT LR A A X
RRMBEERL . TR IR B, 1802 M 7R I PSR IR 2 A I P L

@ MEERCMEE R 2 K AR B EE WA 4 2R, Antin Infrastructure Services Luxembourg S. a. r. I and Antin
Energia Termosolar B. V. v. Kingdom of Spain (ICSID Case No. ARB/13/31, Original Proceeding) ; Eiser Infrastructure Limited
and Energia Solar Luxembourg S. a r. I v Kingdom of Spain (ICSID Case No. ARB/13/36, Original Proceeding) ; SolEs
Badajoz GmbH v. Kingdom of Spain (ICSID Case No. ARB/15/38, Original Proceeding) ; Watkins Holdings S. a r. . and others
v Kingdom of Spain (1CSID Case No. ARB/15/44) ,
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52 FE PRt i 1) B2 2R SR A2, [ PR BT R X il B AR 1 R B R R T i A o [ it
s E VS ERRIR SV B R m P A 65 R e, AR (U SR S > R 05 PR 22 i 5 B
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@ See Frank B. Cross, “Political Science and the New Legal Realism: A Case of Unfortunate Inter Disciplinary Ignorance”,
(1997) 92 Northwestern University Law Review 251, p. 252.

@ See Laroche Matthew, “Is the New York State Court of Appeals Still  Friendless?’ An Empirical Study of Amicus Curiae
Participation” , (2009) 72 Albany Law Review 703, p. 730. BZ: Wi #% . s, (“WEZR” . —MIRIAMS B @EHLHE) ,
B QEHI 52k ) 2017 4E55 2 1, 45 145—164 11,

® See Thomas G. Hansford and Kristen Johnson, “The Supply of Amicus Curiae Briefs in the Market for Information at the U. S.
Supreme Court”, (2014) 35 Justice System Journal 362, pp. 362 —363.
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@ See Joseph D. Kearney and Thomas W. Merrill, “Influence of Amicus Curiae Brief on the Supreme Court”, (2000) 148
Unaversity of Pennsylvania Law Review 743, p. 785.

@ WFRARBIL S ZBICR I EH KB DOk — B RS BB — N BUANLI, HAUBUIR T 2 A 19 8 5 #1504 .
See William Mishler and Reginald S. Sheehan, “Public Opinion, the Attitudinal Mode and Supreme Court Decision Making: A
Micro-Analytic Perspective” , (1996) 58 The Journal of Politics 169, p. 173.

® See Freya Baetens (ed. ), Investment Law within International Law: Integrationist Perspectives ( Cambridge University Press,
2013).
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Fr 5 R ESLEET ML
1 Vivendi @ gk A A AT AR AR 1 ST o S
2 Micula %@ Lk T A AT R 1 S R ) s AR P R
3 Biwater @ gk T A AT R 1 5 TR 5
4 Foresti %@ tk AR PSR
5 Electrabel 223 gk I 5 A UG ) S 0 P ) 5 T A S AR ) S S P S 5 4 B AR 2% 1
6 AES £© gk AR
7 Pac @ tk AR PR R
3 Philip £® [ER2S TRV 199 S 5 14 5 i)
9 Infinito 2@ Kk N AR
10 United 20 gk AT A AT SRR I S T S
11 RWE %@ B2 ANFRUN 14 52 T 1 2
12 OperaFund @ A AR 14 52 P 1)
13 Theodoros @ Kk ANFRUR 114 52 T 1
14 Magyar %@ Bk A 1 5 T

2R MEF NI ICSID B MG ik IE 2 A S SRR

Vivendi Universal and others v. Argentine Republic, 1CSID Case No. ARB/03/19.

loan Micula, Viorel Micula and others v. Romania, 1CSID Case No. ARB/05/20.

Biwater Gauff ( Tanzania) Limited v. United Republic of Tanzania, 1CSID Case No. ARB/05/22.

Piero Foresti and others v. Republic of South Africa, ICSID Case No. ARB( AF)/07/1.

Electrabel S. A. v. Hungary, 1CSID Case No. ARB/07/19.

AES Summit Generation Limited and AES-Tisza Eromii Kfi. v. Hungary, 1CSID Case No. ARB/07/22.

Pac Rim Cayman LLC v. Republic of El Salvador, 1CSID Case No. ARB/09/12.

Philip Morris Brand Sarl ( Switzerland) and others v. Oriental Republic of Uruguay, 1CSID Case No. ARB/10/7.
Infinito Gold Lid. v. Republic of Costa Rica, 1CSID Case No. ARB/14/5.

United Utilities (Tallinn) B. V. and Aktsiaselts Tallinna Vesi v. Republic of Estonia, 1CSID Case No. ARB/14/24.
RWE Innogy GmbH and RWE Innogy Aersa S. A. U. v Kingdom of Spain, 1CSID Case No. ARB/14/34.
OperaFund Eco-Invest SICAV PLC and Schwab Holding AG v. Kingdom of Spain, 1CSID Case No. ARB/15/36.
Theodoros Adamakopoulos and others v. Republic of Cyprus, 1CSID Case No. ARB/15/49.

Magyar Farming Company Lid, Kintyre Kft and Inicia Zrt v. Hungary, 1CSID Case No. ARB/17/27.
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2. BRI SEEPE R

TREEZ KB WX R e “RNFRR ) SERT MR RS AR E RN RIEZ KB L.
ARG WA RIS e Ry BRI, AT LAA S B BN RN A AT
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Infinito Z2r, PPEETEANN G5 IR IEZ K B I B0 s, (HARERE I R RN E 2 K
B REZ VAR R IR RN A, BT REE RSB R RARER, Kk,
35 TCSID HUI | XA 85 W A S A3 0 el e S 061 P 5k O, AP X 37 52 7 3 el o
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@  Philip Morris Brand Sarl ( Switzerland) and others v. Oriental Republic of Uruguay, 1ICSID Case No. ARB/10/7, Award, 8 July
2016, paras. 87, 91, 138, 141, 142.

@  Philip Morris Brand Sarl ( Switzerland) and others v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7, Award, 8 July
2016, paras. 391 —396.

® loan Micula, Viorel Micula and others v. Romania, 1CSID Case No. ARB/05/20, Award, 11 December 2013, para. 317.

@ loan Micula, Viorel Micula and others v. Romania, 1CSID Case No. ARB/05/20, Award, 11 December 2013, paras. 320,
322, 328.

® Biwater Gauff ( Tanzania ) Limited v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award, 24 July 2008,
paras. 371, 373 - 382.

©® Biwater Gauff ( Tanzania) Limited v. United Republic of Tanzania, 1CSID Case No. ARB/05/22, Award, 24 July 2008,
para. 814.

@ Infinito Gold Lid. v. Republic of Costa Rica, ICSID Case No. ARB/14/5, Decision on Jurisdiction, 4 December 2017,
paras. 132 - 134.
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P 529 LSS IR I, BTAR AE 1T DA J] A 328 57 35K P e S 55 @

AN, TERIRZE AV E R IE Z AR SR W 23D, R E Z A WA e i) 52 i
Wi “ABRE” . MR ZE o NREIRJE 3 45 29 B BTE I G R | Achmea ZEH P35 FH LA K 1 5%
T AT HETIE “1CSID fPERE A A EEEAL” , B EIE A SRR 25 D1 s 4 i iy “1CSID
TEFER B Y AE Electrabe 585 OperaFund 5, e BAR XA BE 2 A 3 Witk AT T 7847
WIE, HIFRRMBRAE R T  (RRFEETRY) SBRMEXRT B United F 1
JERBERIRR 2 A s B Y Achmea SRV PNT FEIPREEE PR EG R T1” BWLAT.© 76 RWE &
H Theodoros Z&H, WK ZE D1 234 58 75 UL (490 Rl U BR T A8 4R AR (R ]l

3.AUE C“RFPET

[ PR EEEF 0 (Center for International Environmental Law, 3k CIEL) @ 7E Pac ZE{E
R REZ ARSI . MERIEEANE E 2 A W TR M R e, “AZIRT REZ
KW o YEREZ NN, ZRI8 ERHG 3 A 920 A AL 1t 45 -5 S5 AC FE B ik BT R RE R R B8 R4
MAAL L 55 @ 3R BE NN, AEARRTG MR AT T , WeBE 2 A ANRE S AR IS X A K
KRBk, Kt MEBERT RT3 F IR A ORI B BE 2 A PT $2 58 1 28 DL HEA T AT A 23 BT R 2 AN
M .2

Micula ZEREETE “ MBI PAT 5" FR TR G IR N8 TR E Z A WAL,
(B pPEREE Ny, AR DR PIAT P R FH A MCIVE A BRI A 2 1 . BRI, ANEAER DR XS

@© Infinito Gold Lid. v Republic of Costa Rica, 1CSID Case No. ARB/14/5, Decision on Jurisdiction, 4 December 2017,
paras. 135 —140.

@ Vivendi Universal and others v. Argentine Republic, 1CSID Case No. ARB/03/19, Decision on Liability, 30 July 2010,
paras. 256, 262.

® Vivendi Universal and others v. Argentine Republic, 1CSID Case No. ARB/03/19, Decision on Liability, 30 July 2010,
para. 262.

@ See RWE Innogy GmbH and RWE Innogy Aersa S. A. U. v Kingdom of Spain, 1CSID Case No. ARB/14/34, Award, 18
December 2020, pp. 87 - 88, 94 — 97, 102 - 123; Theodoros Adamakopoulos and others v. Republic of Cyprus, 1CSID Case
No. ARB/15/49, Decision on Jurisdiction, 7 February 2020, paras. 139 — 149, 162 - 187.

® Electrabel S. A. v. Hungary, ICSID Case No. ARB/07/19, Award, 25 November 2015, paras. 4. 111 —4. 191 ; OperaFund Eco-
Invest SICAV PLC and Schwab Holding AG v. Kingdom of Spain, 1CSID Case No. ARB/15/36, Award, 6 September 2019,
paras. 317 —331.

© United Utilities (Tallinn) B. V. and Aktsiaselts Tallinna Vesi v. Republic of Estonia, ICSID Case No. ARB/14/24 | Award, 21
June 2019, paras. 493, 495, 540.

@ CIEL 22— D20 TRJTERR R HEL . AR, FFFRESATE S8 kR EPREIEBURES,, &
BSL T 1989 4F, FE& EAR R X Al 1 H WA it 8 20IEMEEZ K S5 EPREEMERES. 20
CIEL ‘EJ5 ™3k, https: //www. ciel. org,

® Pac Rim Cayman LLC v. Republic of El Salvador, 1CSID Case No. ARB/09/12, Award, 14 October 2016, paras. 3. 28 —3.29.

©@ Pac Rim Cayman LLC v. Republic of El Salvador, 1CSID Case No. ARB/09/12, Award, 14 October 2016, para. 3. 30.
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@© loan Micula, Viorel Micula and others v. Romania, 1CSID Case No. ARB/05/20, Award, 11 December 2013, para. 334.
@ loan Micula, Viorel Micula and others v. Romania, 1CSID Case No. ARB/05/20, Award, 11 December 2013, paras. 334 —

340.

® AES Summit Generation Limited and AES-Tisza Eromii Kfi. v. Hungary, 1CSID Case No. ARB/07/22, Award, 23 September
2010, para. 8.
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® See Paul M. Collins Jr. , Pamela C. Corley and Jesse Hamner, “The Influence of Amicus Curiae Briefs on U. S. Supreme Court
Opinion Content” , (2015) 49 Law & Society Review 917, p.937.
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Suez and others v. Argentine Republic, 1CSID Case No. ARB/03/17.

Z0L (3] JHNME - Aoi . Ea s mnlk), SRS, EEN R 2002 4ERT, 545 T,

See Laroche Matthew, “Is the New York State Court of Appeals Still  Friendless?’ An Empirical Study of Amicus Curiae

Participation” , (2009) 72 Albany Law Review 703, p. 740.
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@© See Biwater Gauff ( Tanzania) Limited v. United Republic of Tanzania, 1CSID Case No. ARB/05/22, Procedural Order No. 5,
para. 11 (D).

® CIEL #8582 K B L 244 . ICSID Case No. ARB/03/19, ICSID Case No. ARB/05/22 . 1CSID Case No. ARB/09/12

® Vivendi Universal and others v. Argentine Republic, 1CSID Case No. ARB/03/19, Order in Response to a Petition by Five Non-
Governmental Organizations for Permission to make an Amicus Curiae Submission, 12 February 2007, paras. 2 —4.

@  Biwater Gauff (Tanzania) Limited v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award, 24 July 2008, paras. 370 —
380.

® Pac Rim Cayman LLC v. Republic of EL Salvador, 1CSID Case No. ARB/09/12, Submission of Amicus Curiae Brief on the
Merits, 25 July 2014, pp. 1 -12.

© Pac Rim Cayman LLC v. Republic of EL Salvador, 1CSID Case No. ARB/09/12, Award, paras. 3.30, 12. 1.

@ See Paul M. Collins Jr. , “Friends of the Court: Examining the Influence of Amicus Curiae Participation in U. S. Supreme Court
Litigation” , (2004) 38 Law & Society Review 807, p. 813.
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See Kelly J. Lynch, “Best Friends-Supreme Court Law Clerks on Effective Amicus Curiae Briefs” , (2004 ) 20 Journal of Law &
Politics 33, p. 57.
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See Kelly J. Lynch, “Best Friends-Supreme Court Law Clerks on Effective Amicus Curiae Briefs” , (2004) 20 Journal of Law &
Politics 33, p. 33.
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@® Vivendi Universal and others. v. Argentine Republic, ICSID Case No. ARB/03/19, Order in Response to a Petition by Five Non-
Governmental Organizations for Permission to Make an Amicus Curiae Submission, 12 February 2007, para. 20.

@ UNCITRAL, Report of Working Group II Arbitration and Conciliation on the Work of its Fifty-seventh Session, UN Doc. A/CN. 9/
760, 2012, para. 52. See UNCITRA official website, https: //documents — dds — ny. un. org/doc/ UNDOC/GEN/V12/565/
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® See Kelly J. Lynch, “Best Friends-Supreme Court Law Clerks on Effective Amicus Curiae Briefs” , (2004) 20 Journal of Law &
Politics 33, p. 42.

@ See Paul M. Collins Jr. , Pamela C. Corley and Jesse Hamner, “The Influence of Amicus Curiae Briefs on U. S. Supreme Court
Opinion Content”, (2015) 49 Law & Society Review 917, p.921.
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@© Electrabel S. A. v. Hungary, 1CSID Case No. ARB/07/19, Decision on Jurisdiction, Application Law and Liability, 30
November 2012, para. 4. 89.

@ See Epaminontas E. Triantafilou, “Is a Connection to the Public Interest a Meaningful Prerequisite of Third Party Participation in
Investment Arbitration” , (2010) 5 Publicist 38, p. 44.

® See Kelly J. Lynch, “Best Friends-Supreme Court Law Clerks on Effective Amicus Curiae Briefs” , (2004) 20 Journal of Law &
Politics 33, p. 67.
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@ Biwater Gauff (Tanzania) Limited v. United Republic of Tanzania, 1CSID Case No. ARB/05/22, Procedural Order No.5, 2
February 2007, para. 46.

@ Suez and others v. Argentine Republic, 1CSID Case No. ARB/03/17, Order in Response to A Petition for Participation as Amicus
Curiae, 17 March 2006, para. 34.

® Vivendi Universal and others v. Argentine Republic, 1CSID Case No. ARB/03/19, Order in Response to A Petition for
Transparency and Participation as Amicus Curiae, 19 May 2005, para. 13.

@ See Francesco Francioni, “Access to Justice, Denial of Justice and International Investment Law”, (2009) 20 The European
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An Empirical Study on the Effects of Amicus Briefs

on Investor — State Arbitration Awards: Based on ICSID Cases

Shan Juming

Abstract: The effects of Amicus briefs on arbitration awards reflect the Non-disputing Parties” complicated
relationship with the tribunals, even with the Disputing Parties in international investment arbitration. The
value of the empirical research is to help us understand how Amicus Curiae influences the arbitration
awards through its “language of submission”. The research found that Amicus Briefs have a degree of
“substantive influence” on ICSID arbitration awards. However, because Amicus briefs are not adopted by
arbitral tribunals in most cases, such influence is often less than positive. It links the effectiveness of this
impact with the referential nature of the Amicus briefs supporting the award and the discretionary nature of
the arbitral tribunal. In addition, the extent to which Amicus briefs affect the decision may be influenced
by some non-legal factors such as the social status of the Amicus Curiae, the experience of participation,
the manner in which the opinion is submitted and the form of its content. With the improvement of the
rules on Amicus Curiae participation in investment arbitration, the accumulation of the experience of
Amicus Curiae participation and the pursuit of the legitimacy of the arbitral award, more and more Amicus
briefs will have a more substantial impact on the award. The basic idea of balancing the impact of Amicus
Curiae is to follow the principle of “lenient in, strict out” principle in design and discretion.

Keywords: Investor — State Arbitration, ICSID, Amicus Briefs, Non-Legal Factors, Discretion
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