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Others v. Friedrich Leopold Freiherr Spies von Biillesheim, Judgment of the Court ( Third Chamber), Case C -47/14, EU. C.
2015; 574, para. 39 ; Peter Bosworth and Colin Hurley v. Arcadia Petroleum Limited and Others, Judgment of the Court ( First
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@ See Michael Forde, “Jurisdiction to Adjudicate Disputes in Transnational Employment” , (1997) 2 Comparative Labor Law 186,
p. 186.
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© ZWASF: (RFFDEFIGERR) , T ESFA AR 2015 4ERR, 25 97 1L,

@ See R 0. E. Scherrens v. Maria G. Maenhout and Others, Judgment of the Court (Sixth Chamber), Case C —158/87, EU.
C: 1988 370, para. 9; Obala i lucice d. o. 0. v. NLB Leasing d. o. o. , Judgment of the Court ( First Chamber) , Case C —307/
19, EU. C: 2021; 236, para. 78.

® See Permanent Bureau, “Annotated Checklist of Issues to Be Discussed by the Working Group on Recognition and Enforcement
of Judgments”, Hague Conference on Private International Law official website, p. 15, https: //assets. hech. net/docs/
23710baf — 121a —42¢9 — a824 —89¢239619688. pdf.
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@ See Emanuele Menegatti, “The Choice of Law in Employment Contracts’ Covenants Not to Compete under the Italian
Legislation” , (2010) 31 Comparative Labor Law & Policy Journal 799, p. 832.
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www. fedlex. admin. ch/eli/cc/1988/1776_ 1776_ 1776/en,

@ See Peter Bosworth and Colin Hurley v. Arcadia Petroleum Limited and Others, Opinion of Advocate General Saugmandsgaard
QPe, Case C-603/17, EU. C: 2019 65, para. 23.

® See Petronas Lubricants ltaly SpA v. Livio Guida, Judgment of the Court ( Third Chamber), Case C - 1/17, EU. C. 2018;
478, paras. 23 -24.
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@ See Ugljesa Grugic, “Recognition and Enforcement of Judgments in Employment Matters in EU Private International Law”
(2016) 12 Journal of Private International Law 521, p. 525.

@ See Catherine Kessedjian, “Synthesis of the Work of the Special Commission of June 1997 on International Jurisdiction and the
Effects of Foreign Judgments in Civil and Commercial Matters” , Hague Conference on Private International Law official website ,
p- 18, https: //assets. hech. net/docs/ecc45930 - {Sal —4bdl — h94¢ —420c44a05954. pdf.

® See Permanent Bureau and the Co-reporters, “Summary of the Outcome of the Discussion in Commission II of the First Part of
the Diplomatic Conference 6 — 20 June 2001 Interim Text”, Hague Conference on Private International Law official website,
p- 35, https: //assets. hech. net/docs/el72ab52 — e2de —4e40 — 9051 — 11aee7c7he67. pdf.

@ See Holterman Ferho Exploitatie BV and Others v. Friedrich Leopold Freiherr Spies von Biillesheim , Opinion of Advocate General
Cruz Villalén, Case C -47/14, EU. C: 2015; 309, para. 28.

® Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on Jurisdiction and the
Recognition and Enforcement of Judgments in Civil and Commercial Matters (Recast).

© SRV (EPRFALIEIE) , S BRI RRAL 2014 4ERT, 55 343 BT,
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® See Condon v. Flying Puck, LLC. , 35 Fed. Appx. 173, 174 (2002).
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@ See Petrus Wilhelmus Rutten v. Cross Medical Lid, Opinion of Advocate General Jacobs, Case C —383/95, EU: C: 1996. 417,
para. 37.

@ Ji RUIUE TR & S A FS B E 5 T IR (the principle of proximity) , XUt A& 0. BU v. Marki24 GmbH, Opinion
of Advocate General Saugmandsgaard @F, Case C —804/19, EU: C. 2020. 875, para. 78, {H #f iz 5t W BN 2% ) Bk 22 J= ),
Xt W AT 22 U flightright GmbH v Iberia LAE SA Operadora Unipersonal , Order of the Court ( Sixth Chamber) , Case C —606/19,
EU. C. 2020 101, para.31; NK v. BNP Paribas Fortis NV, Opinion of Advocate General Bobek, Case C —535/17, EU. C;
2018 850, para. 44,

® See BU v. Markt24 GmbH, Opinion of Advocate General Saugmandsgaard @E, Case C -804/19, EU: C; 2020 875, paras.
81 —82.

@ Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the Law Applicable to
Contractual Obligations (Rome I).

® See Petrus Wilhelmus Ruiten v. Cross Medical Lid, Judgment of the Court ( Sixth Chamber) , Case C -383/95, EU. C: 1997
7, para.22.
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@ S04 (RIFALEEFREDI), # QLRI 2009 4£55 2 M1, 595 7T,
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See Six Constructions Lid v. Paul Humbert, Opinion of Advocate General Tesauro, Case C —32/88, EU. C.; 1988. 552,
para. 14.
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@ See Francisco Garcimartin & Geneviéve Saumier, “Explanatory Report on the Convention of 2 July 2019 on the Recognition and

© e

Enforcement of Foreign Judgments in Civil or Commercial Matters” , Hague Conference on Private International Law official
website, p. 108, https: //assets. hech. net/docs/albObOfc —95b1 —4544 —935b — b842534a120f. pdf.
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B s ) FRH, BARARAAARW R EHEAEFERUN S, 2 5 550K 2 0 R B B fe b
FE AN RN S AT Il B T UE RS (jurisdictional filters) , {4 I R I 1R HAT 2681 T
555 S ARG REAGIN, LA R (et S A nT BB AR H 2 A 29T A i gh Y BRRL, (I
RNy ) LG b (4 [l A AR AR 4 2% [ 1 T S A R AL

CEEAHIPALT) 555 552 3 (a) THE, FER Fmgis R Bk BEVriE s b &N S T
SMERIN A WA e T T, a0 SR DL AR R VR A o B b a0 sk 45 TR 2 B R
(unilateral express consent) FIPRICR FEVEBE A HERL, BB 2851 K EH AN SPAT LRI, 55 5
23 (a) W IR — iR B 2ELR 55 $ 07 AN DR g 20000 R B — I (A A, FEVRIA S
PR i) B FER ORAE R DR REAS ) B A ) S 2 e 1 D T O

® ZW (A) AEER, PEREB, WI—: (ERFRRFIFAELY (B2 M), SEMLPE, WS 2020 452, 5
139 Wi,

@ ZW Ungh) A - dhpoE - W% CRBOTIEMEPRRRAE) , RMAARRE, HHoBh2sCkih it 2020 4ERR, 55 315
B B (EBRRAEY, ThEB R AL 2017 4ERR, %5274 51; FRMEEE . FARSC: (T BT AMNE
YA S PAT B AR R RAT ST ) , 56 135 T 5odh.: (P B RMAZ T SHR), ek, o
A KT FE S ChEERRFRAE S HEEET) (5520 &), EMh AL 2018 4ERR, 55 123 30; R (b
XU ) iR I WIS T A AR BN, 38 (CHRARBIER 24y 2020 4R55 130, 56 176 B Seaer, R
Tl (A ERRALS “ HEREEA TIARNERSAK), B CGROREREITFIE) 2021 45555 1, 4548 Ui,

® ZW (H]) AREEH. PER—EE., #H—. (EPRRFIFIRE) (B2 M), 5140 1T,

@ SOTHA . (SR B R BT AR R b E AR ), 80 QEERRLE (PUILBORRF2A4) ) 2020 4£45 5 1,
2190 11,

® SR TG (BIMRIFFIMERIZS), EITR¥AHIRAL 2017 4ER7, 4 326 T,

© ZU (H) ARREEH., PR W CEFRRFRIRE) (B2 hR), 55 140 Ui,

@ ZUXESE: (ERRIFAERHCGIEE R d), hEARAZRE LML B S B 2017 4RR, 56
14 71,

® SOALHTI g (EPRFARE) (552 M), T EARRZE ML 2015 SRR, 25 61 T,

@ ZWFHH . HEOY g (EFRFAE) (6 M), HEARIHRRAL 2019 4R, #5277 TL,

@ See Francisco Garcimartin & Genevieve Saumier, “Explanatory Report on the Convention of 2 July 2019 on the Recognition and
Enforcement of Foreign Judgments in Civil or Commercial Matters” , Hague Conference on Private International Law official
website, p. 88, https: //assets. hech. net/docs/al bObOfc —95b1 — 4544 —935b — b842534a120f. pdf.

@ See International Bar Association Litigation Committee, “Report of the International Bar Association (IBA) on the 2016
Preliminary Draft Convention (Including Proposals for Consideration by the Special Commission)” , Hague Conference on Private
International Law official website, pp. 18 — 19, https: //assets. hech. net/docs/03311845 — 08cd - 4048 — 953h -
285914 e44¢25. pdf.
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FETRNA AL
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PR ) 20 17 2558 2 3P, kAT, S A 0T LLgR a5 v A e M 4 R A R Uil
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@ See Francisco Garcimartin & Geneviéve Saumier, “Explanatory Report on the Convention of 2 July 2019 on the Recognition and
Enforcement of Foreign Judgments in Civil or Commercial Matters” , Hague Conference on Private International Law official
website, p. 109, https: //assets. hech. net/docs/albObOfc —95b1 —4544 —935b — b842534a120f. pdf.

® See Angstrom Technologies, Inc. v. Wray, 382 F. Supp. 2d 895, 895 (2005).

@ Private International Law ( Implementation of Agreements) Act 2020. T 2020 43 E (EHBErAAZE (PREMHAT) %) 1

FRBORIATT 2L . legislation. gov. uk official website, https: //www. legislation. gov. uk/ukpga/2020/24/ data. pdf,

S OVARE B . OMEEPRRAE S RE) , BOBURZ: M AL 2017 4EMT, 56 218 T, 27 329 T, 4 368 Ui,

See European Commission, “Practice Guide Jurisdiction and Applicable Law in International Disputes between the Employee and

the Employer” , Publications Office of the European Union official website, p. 12, https: //op. europa. eu/en/publication —

detail/ — /publication/8abh64754 —8fa5 — 11ec —8c40 —01aa75ed71al/language — en/format — PDF/source —262936460.
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FI,
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HI TR & RSO AL A RE AP, PRIHSE 2R MRS R 5 55 F A 45 o B
n, 1998 AR 2F (EPREREACIAM E RS IR A 2R 5) 58 55 2 I, WAME
B REREDAE S VO AR AR, HACVRR B R Bt (R T sl 2520 1 R RASMIIE B dR i ki

@© See Ahmed Mahamdia v. People’s Democratic Republic of Algeria, Judgment of the Court ( Grand Chamber) , Case C - 154/11,
EU. C: 2012 491, paras. 61 -62.

@ Council Regulation (EC) No 44/2001 of 22 December 2000 on Jurisdiction and the Recognition and Enforcement of Judgments
in Civil and Commercial Matters.

® See Vesna Lazic & Steven Stuij, Brussels Ibis Regulation Changes and Challenges of the Renewed Procedural Scheme (T. M. C.
Asser Press, 2017), p. 60.

@ See A v B and Others, Opinion of Advocate General Bot, Case C —112/13, EU: C: 2014 207, para. 41.

® ZUMEL, ZERA: (2005 FF CGEFEREBIAL) SR ZITHD), B (Pl oRE R (bR
fi)) 2006 455 2 1, 47 87 T,

© See Mary Keyes, Optional Choice of Court Agreements in Private International Law (Springer, 2020) , p. 33.

@ See Ulrich Magnus & Peter Mankowski, European Commentaries on Private International Law: Brussels I Regulation ( Sellier-
European Law Publishers, 2007 ), p. 343.

® See Permanent Bureau, “Issues Paper on Matters of Jurisdiction ( Including Parallel Proceedings)’
Private International Law official website, p.7, https: //assets. hech. net/docs/edf2f696 - 2ac2 - 4553 - afa5 -
d13¢942h810d. pdf.

@ See Francisco Garcimartin & Genevieve Saumier, “Explanatory Report on the Convention of 2 July 2019 on the Recognition and

i

, Hague Conference on

Enforcement of Foreign Judgments in Civil or Commercial Matters” , Hague Conference on Private International Law official
website, p. 56, https: //assets. hech. net/docs/albObOfc —95b1 —4544 —935b — h842534a120f. pdf.

@ See Permanent Bureau, “Annotated Checklist of Issues to Be Discussed by the Working Group on Recognition and Enforcement
of Judgments”, Hague Conference on Private International Law official website, p.15, https: //assets. hech. net/docs/
23710baf — 121a — 429 — a824 —89¢23969688. pdf.
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TR o JRAM A [F) SC55 JE AT M [w] I 45 e = J@ AT 5 W) S 55 B TE b AR 53 JB AT 5 [R) SC55 BT el
TR DU R AR A B — 8 ) J DUE AT & W) 55 BT et . 50—, MulsibniEoATal . R DU T AR
f& TARG S AR O, G R 55 B AT IO 2 TARIG sSh A R0h Ot . 3 IR R AE T
JiE LB T AR X — B REAGE 45 SO RE B 1T 2 O e R [ A T 4 L Pk ke e, © i LA
AT S fip i A 22 IR JE AT IR AN & TR RO TSR B SR A & TRDE AT M A e XA, 3 i s /D A AT i 2R 1
KA BN, AR CCHBHMARE - BARAEREARBMSARAFE"D b, MEXMINA TR L, R

@ See Permanent Bureau, “Preliminary Draft Outline to Assist in the Preparation of a Convention on International Jurisdiction and
the Effects of Foreign Judgments in Civil and Commercial Matters” , Hague Conference on Private International Law official
website, p. 14, https: //assets. hech. net/docs/0cbb3742 - 8964 —4¢0d —9dd4 - 3e4e186138d8. pdf.

@ See “Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters Adopted by the
Special Commission and Report by Peter Nygh and Fausto Pocar”, Hague Conference on Private International Law official
website, p. 56, https: //assets. hech. net/docs/638883f3 —0cOa —46¢6 — b646 —7a099d9bd95e. pdf.

® See Permanent Bureau, “Explanatory Note Providing Background on the Proposed Draft Text and Identifying Outstanding
Issues” , Hague Conference on Private International Law official website, p.26, https: //assets. hech. net/docs/e402cc72 —
19ed —4095 - b004 — ac47742dbc4 1. pdf.

@ See Sandra Nogueira and Others v. Crewlink Ireland Ltd and Miguel José Moreno Osacar, Opinion of Advocate General
Saugmandsgaard @e, Case C —168/16, EU. C. 2017 312, para. 69.

® See Petrus Wilhelmus Rutten v. Cross Medical Ltd, Opinion of Advocate General Jacobs, Case C —383/95, EU. C: 1996 417,
paras. 27 —29.

©® See Ugljesa Grugic, “Jurisdiction in Employment Matters under Brussels I. A Reassessment”, (2012) 61 International and
Comparative Law Quarterly 91, p. 124.

(@ See Herbert Weber v. Universal Ogden Services Lid, Opinion of Advocate General Jacobs, Case C —37/00, EU. C. 2001 . 554,
para. 45.
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@© See Besix SA v. Wasserreinigungsbau Alfred Kretzschmar GmbH & Co. KG ( WABAG) and Planungs- und Forschungsgesellschaft
Dipl. Ing. W. Kretzschmar GmbH & Co. KG ( Plafog), Judgment of the Court, Case C -256/00, EU. C: 2002: 99,
para. 38.

@ See Permanent Bureau, “Preliminary Draft Outline to Assist in the Preparation of a Convention on International Jurisdiction and
the Effects of Foreign Judgments in Civil and Commercial Matters” , Hague Conference on Private International Law official
website, p. 14, htips: //assets. hech. net/docs/0cbb3742 — 8964 —4¢0d —9dd4 —3e4e186138d8. pdf.

® See Permanent Bureau and the Co-reporters, “Summary of the Outcome of the Discussion in Commission II of the First Part of
the Diplomatic Conference 6 —20 June 2001 Interim Text”, Hague Conference on Private International Law official website,
p. 35, https: //assets. hech. net/docs/e172ab52 — e2de —4e40 —9051 — 11aee7c7be67. pdf.

@ ZIVARE R OMEEPRRAELEEERE) , 55218 BT, 55297 U1, 45401 Ui,

® See “Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters Adopted by the
Special Commission and Report by Peter Nygh and Fausto Pocar”, Hague Conference on Private International Law official
website, p. 55, https: //assets. hech. net/does/638883f3 — 0cOa —46¢6 — b646 —7a099d9bd95e. pdf.

© See Six Constructions Lid v. Paul Humbert, Judgment of the Court (Sixth Chamber), Case C -32/88, EU: C: 1989 68, para. 22.
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@ See Anthony O. Nwafor, “The Requisite Intention for the Acquisition of Domicile of Choice; Permanent or Indefinite-A
Comparative Perspective” , (2013) 21 African Journal of International and Comparative Law 327, p. 342.

ZOLRAAM S (EFRFRAE) (383 ), HEBOEKRF AR 2011 4ERR, 26 403 BT,

See Peter Stone, EU Private International Law Harmonization of Laws (Edward Elgar Publishing Limited, 2006) , p. 113.

® ® O

See Zoltan Csehi, “Residual Jurisdiction in Civil and Commercial Disputes in Connection with Article 4 of Brussels I Regulation

in Hungary” , (2007) 48 Annales Universitatis Scientiarum Budapestinensis de Rolando Eotvos Nominatae: Sectio luridica 215,

p. 234.

® See Permanent Bureau, “Comparative Table on Grounds of Jurisdiction” , Hague Conference on Private International Law official
website, p. 11, https: //assets. hech. net/docs/03¢39e9f — 878h —400d - a359 — €70b7937 edde. pdf.

© ZUWAREHREE: (OMEEPRRAELEER) , 55250 B, 55297 1L,
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@ See Herbert Weber v. Universal Ogden Services Ltd, Opinion of Advocate General Jacobs, Case C —37/00, EU. C; 2001 . 554,
para. 51.

See Ulrich Magnus & Peter Mankowski, European Commentaries on Private International Law : Brussels I Regulation, p. 332.
See Mersk Olie & Gas A/S v. Firma M. de Haan en W. de Boer, Opinion of Advocate General Léger, Case C -39/02, EU: C.
2004 : 430, para. 36.

® ©®

@ ZWEBOE. (AFMEITNIIEE . PRRS RN, # (dbikae) 2022 4E5 2 1, 5106 BT,

® ZWHEE, M. (K (REFEERFIPIRNGPIITRE) AT, 4138 1T,

© See Ahmed Mahamdia v. People’s Democratic Republic of Algeria, Judgment of the Court ( Grand Chamber) , Case C —154/11,
EU: C: 2012 491, para. 48. DIF ZWIELEZMIRIMEE . Blanckaert & Willems PVBA v Luise Trost, Judgment of the Court
('Third Chamber) , Case C -139/80, EU. C; 1981: 70, para. 11,

@ See Richard Kidner, “Jurisdiction in European Contracts of Employment” , 1998 (2) Industrial Law Journal 103, p. 105.

® ZUWZAE: (EERFUFATHHRSET), 551 51,
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On Reconstructing the Rules of
International Civil Adjudicative Jurisdiction over

Employment Contracts Involving Foreign Elements in China
Liu Yang

Abstract: Nowadays, there are a large number of cross-border migrant workers, but the rules of
international civil adjudicative jurisdiction (hereinafter referred to jurisdiction) over disputes arising from
employment contracts involving foreign elements in China are absent, which leads to jurisdiction
connection points invoked by Chinese courts in international employment contract cases are inconsistent.
Some courts return to apply the competence rules of international general contracts, while other courts
derive jurisdiction connecting points of international employment contracts by referring to article 3 of
Interpretation of the Supreme People’s Court on the Application of Law in the Trial of Labor Dispute Cases
(T) in 2020. Unlike the theoretical basis of jurisdiction over international general contracts,
jurisprudential bases of jurisdiction over international employment contracts are established on fairness
theory, theory of significant contact, and public interest theory. In terms of specific normative
composition, the trend of development of jurisdiction over international employment contracts in other
jurisdictions is to adopt a differentiated system based on the different claims, and there are differences in
the jurisdiction of employers suing employees and employees suing employers. China should supplement
the separate provision on the jurisdiction of international employment contracts to separate it from the
jurisdiction of international ordinary contracts completely. The use of “regression type” and “reverse
type” jurisdictional patterns of international employment contracts is not enough to protect the interests of
the weaker party. China needs to define the jurisdictional nature of international employment contracts
based on the theory of public interest. The reconstruction of objective jurisdiction rules of international
employment contracts in China should distinguish between employers suing employees and employees suing
employers, and consensual jurisdiction of international employment contracts should be retained to
alleviate the dilemma of employees’ cross-border access to justice.

Keywords: International Employment Contract, International Civil Adjudicative Jurisdiction, Principle
of Protecting the Interests of the Weaker Party, Jurisdiction of Employees’ Habitual Place of Work,

Exclusive Jurisdiction, Jurisdiction, Labor Disputes Involving Foreign Elements
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