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offices/press — office/press — releases/2022/ december/ statement — ustr — spokesperson — adam — hodge. %1%} 2022 4 12 f 21
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@ China — Measures Related to the Exportation of Rare Earths, Tungsten and Molybdenum, WT/DS431, 432, 433.

@ See Tatiana Lacerda Prazeres, “Trade and National Security: Rising Risks for the WTO”, (2020) 19 (1) World Trade Review
137; Daria Boklan and Amrita Bahri, “The First WTO’s Ruling on Security Exception: Balancing Interests or Opening Pandora’s
Box?”, (2020) 19 World Trade Review 123, p. 135.

® United States — Origin Marketing Requirement, WT/DS597/R (21 December 2022) , para. 7. 308 & footnote 431.
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@© United States — Origin Marketing Requirement, WT/DS597/R (21 December 2022) , paras. 7. 65 —7. 82.

@ Tatiana Lacerda Prazeres, “Trade and National Security : Rising Risks for the WTO”, (2020) 19 (1) World Trade Review 137
Daria Boklan and Amrita Bahri, “The First WTO’s Ruling on Security Exception: Balancing Interests or Opening Pandora’s
Box?”, (2020) 19 World Trade Review 123.

®  Russia — Measures Concerning Traffic in Transit, WT/DS512/R (5 April 2019) , paras. 7.73, 7.76.

@ ZFLFANN, WE AR AR R 0 E BROCTE, FEREN EROCRE N, WA ERME R (i) TR
“HEPRERTHE2EM” R, See United States — Certain Measures on Steel and Aluminium Products, WT/DS544/R (9
December 2022 ), paras. 7. 139, 7. 148.

®  United States — Origin Marketing Requirement, WT/DS597/R (21 December 2022) , para. 7. 306.

© Russia — Measures Concerning Traffic in Transit, WT/DS512/R (5 April 2019) , paras. 7. 130 - 7. 131.
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@® Saudi Arabia — Measures concerning the Protection of Intellectual Property Rights, WT/DS567/R (16 June 2020) , para. 7. 233.

@  United States — Origin Marketing Requirement, WT/DS597/R (21 December 2022), para. 7. 359.
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@ See, e g , Simon Lester & Inu Manak, “A Proposal for a Committee on National Security at the WTO” , (2020) 30 (2) Duke
Journal of Comparative and International Law 267 ; Simon Lester & Huan Zhu, “A Proposal for ‘ Rebalancing’ to Deal with
‘ National Security’ Trade Restrictions”, (2019) 42 Fordham International Law Journal 1451 ; Csongor Istvan Nagy, “A Re-
Conceptualization of WTO Law’s Security Exceptions: Squaring the Circle and Judicializing National Security”, (2021) 24 (2)
Currents ; Journal of International Economic Law 49.

(® Tatiana Lacerda Prazeres, “Trade and National Security: Rising Risks for the WTO” , (2020) 19 (1) World Trade Review 137,
p. 146.

© WTO, Non-Violation Complaints under the TRIPS Agreement, Communication from the United States, TP/C/W/599, 10 June
2014, ZEEFERESE Y, BHAE NS = 0k B A EEH . See United States — Certain Measures on Steel and
Aluminium Products, WT/DS544/R/Add. 1 (9 December 2022) , p. 58.
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D Rostam J. Neuwirth & Alexandr Svetlicinii, “The Economic Sanctions over the Ukraine Conflict and the WTO: ‘ Catch-XXI’
and the Revival of the Debate on Security Exceptions”, (2015) 49 (5) Journal of World Trade 891, p.911; J. Benton Heath,
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@ Tatiana Lacerda Prazeres, “Trade and National Security : Rising Risks for the WTO”, (2020) 19 (1) World Trade Review 137 ,
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Security Exceptions in the WTO System: Evolution of Practice,

Path Selection and Proposals on China’s Position
Li Xiaoling

Abstract: The WTO security exceptions have been the focus of trade policy discussions in recent years.
With the generalization of national security, the term of “essential security interest” has been expanded
from national defense and military security to cover national security in the sense of geopolitical
competition and foreign policy, making the security exception a legitimate justification for a large number
of export controls and unilateral sanctions, which seriously undermines the whole WTO system. Since
2019, the WTO has issued panel reports in Russia — Traffic in Transit, Saudi Arabia — IPRs, US — Steel
and Aluminium Products and US - Origin Marketing, consistently confirming the justiciability of disputes
over the security exception. While the US and some scholars advocate non-violation claims or a new
specially-designed remedy to address this issue by reestablishing the balance of rights and obligations of
members under the WTO agreements. Under this rebalancing approach, which evades the legitimacy of
the invocation of security exception, a complainant cannot request the withdrawal of unilateral measures,
which is not conductive to curbing the prevalence of unilateralism. On 27 January 2023, the US, for the
first time, expressed its intention to seek an authoritative interpretation of security exception clauses
pursuant to Article IX of the Marrakesh Agreement Establishing the World Trade Organization. Taking
advantage of new progress in the field of dispute settlement and the atmosphere among major members
tending to restrict the invocation of security exception, China may engage in the reform of WTO security
exceptions actively and insist on the justiciability of disputes over security exception in particular, so as to
strengthen international legal tools for containing foreign unilateral measures.

Keywords: WTO, Security Exceptions, Essential Security Interests, Justiciability, Non-Violation Claims
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