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respirator — amid — pandemic/5112729002/.

® WTO, Examples of IP Issues and Barriers in Covid — 19 Pandemic, 1P/C/W/670 (23 November 2020). See also Frank Tietze,
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1P% 20is% 20available% 20in% 20 case % 200f% 20 critical % 20shortages.

® Alexandra L Phelan, Mark Eccleston-Turner, Michelle Rourke, Allan Maleche and Chenguang Wang, “Legal Agreements:
Barriers and Enablers to Global Equitable COVID - 19 Vaccine Access”, (2020) 396 (10254) The Lancet 800, pp. 800 —802.

@ “WTO COVID - 19 TRIPS Waiver Proposal: Myths, realities and an opportunity for governments to protect access to medical
tools in a pandemic”, MSF, hitps: //msfaccess. org/wto — covid — 19 — trips — waiver — proposal — myths — realities — and —
opportunity — governments — protect — access.

® Human Rights Watch, “COVAX: Enhance Transparency, Share Intellectual Property”, Relief Web, htips: //reliefweb. int/
report/ world/covax — enhance — transparency — share — intellectual — property.

© Ana Santos Rutschman, “Intellectual property protections for vaccines and PPE” | in Elizabeth Anne Kirley and Deborah Porter
(eds. ), Outsmarting the Next Pandemic: What Covid — 19 Can Teach Us (Routledge, 2021), pp. 156 —159.

- 65 -



CEIBREFZR) 2023 £ 3 8

AWH H1. B, 2022 45 C - TAP, H PN 2G5 L FE S (Medicines Patent Pool ) I 3& [ [# 57
TPABESERE (National Institutes of Health) 2517856 Bl iR & AR A BVFRT UMY, BN 28k
25 b Py ) 3 A R 3 1 L ST AR RS B 1) T R B SR HEEHE A . A BREFIE B F AT UE, AT 2
PR R = S A 7= L S E IR TG BT A (affordability ) @

W52z, TRIPS PhE#4 oo A B A g S, AT LTS “A AR B, (75 COVAX fy
HRPRCEHEE WAL, DA 2] R 2 S Hod Biia BRI

H HES5 TRIPS thE#MEMILH SR

(—) & TRIPS ¥ % 25 %694 3] 5239 B R B

HrEAE TRIPS BrE e BUBLE13r 3 Al —IR . EBEAE TRIPS PhEf i g 8%, wih
W CENEERARSCAR” IR AL, AR CBREHSORT AYIEREE . P ERY TRIPS W€ ##
TR IRRE T 5 BB

i, RPN, hEREH T C=JR4T 5%, 182020 4 10 A TRIPS B4 |,
EARI T3 i H—, St BA S, PRI, B LRG0 AR B8 1 i A FE AR 0
ARMERFH TRIPS B 3k S5 OK fig G2y ] IR TR, R, S < A3 B LUE
LGSR Bt o LT, SERRARCRGBAE I . IR S S B R R A S 2 i A A R
A AR RN, I 525 TRIPS S fHAL N St . o=, g B 5305 . TRIPS W #3 9e0f
ST AR IR EW R AR AR B, I HAS 2 i A 0 B Y 51 ) BE 4R BAIE L
RRREENIGE S XA RGN T BT T ETE TRIPS A S A S g, HH TR H A
HOREHE, X Anfrsg i TRIPS RGdE, “ A3 dnfffbss | 52t 4 7 F A LA G
WU LA, ORI I A

B, R CFRICHIET HrEEk, ELCES SRS S EE T AT T
%o f£2021 4F3  TRIPS P B <x I, &%) “TRIPS P #ie” AR RN, & R b I 5 nk
B ANRAUIE™ MAGREZ R “HO B IE™ B s EARRE, RIALT ) — 4. 1t
W, E O R U R, CRR A R A TP S SR O e A S kT b
—J7 I, PSR A B BCAY IR, ARE] R SR A R EEAN YT R I
B, T AR R R B B 2 SOMAE A AN AL o S5 —Tr i, 1 Y v e ) i
= fitn s, B Cmk R ESAM R SR EDT RS A SR & U 3ZHF COVAX

O 2y R F O SARAL T A BN E, PIMARch B N2y SRR, B — WG E SR E RS, i
ST 2010 4R 7 H, HARRER IR B R RS IR U E ar i 2 bl 2

@ “WHO and MPP announce agreement with NIH for COVID — 19 health technologies”, WHO, https: //www. who. int/news/
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@ WTO, Minutes of Meeting Held in the Center William Rappard on 13 - 14 October; 5, 18 and 29 November; and 16 December
2021, IP/C/M/103 (6 January 2022) , para. 82.
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® RS ChTIRARNE S EE RN AR ), AR, hitp: //finance. people. com. en/n1/2022/0526/¢1004 —
32431414, himl,

.67 -



CEIBREFZR) 2023 £ 3 8

[l Al T iE 2 Be e, i, EWR A AR TRIPS PhE # R A U] “ ARFIGIE” B
SEYy TR R R R R 2 A A Ty AR o B Rt T, AR R, P TR
WO TAENE | R AE—BU A, SOREEEON Tz . ERAIE W], RERRE T R
TERE =R TR M ER) “BORFALE” S, xH T “BCEREE”, RN
B ] T “ BORFE LR SERRBOMIME IR R, 6045 T e e vl AR YT 24 i 8 I AR 4
WAL THEG I K i) A i

B, REUA L, PSP EERN G EOR LT MBS AR, i TRIPS P
SE R Gl 22 D 2SR A FTR P AR AR S AL RE o 2018 4F, 5 15145 3% B 22 ToAR 416
T E A A RECRRIA SR 5 H FA L BRGSO SRl . SEREASCRE IEH 2 5y
EA H BE 5 USR8 BORFELEIR N —k, T H RS DR M WTO B 5% 32 3 v 45 B A A1 R 43 9% 0f
ABRHIFER T TRIPS PV O TGS FRREA “SREIH AL Rz, hEER
783 TRIPS PRE R IR RIS, W88 70 AN # i, —Jrim, hEEE “2A
ey JT GRS AT B, AR W i G 3 ] TRIPS Wb BT ML A S 26k, HOARAR
H R D A e F X R R sl BRI mEE. T, I ESh R %
TRIPS P i T A DC AR 8, R 1 b B LR AP S Ry 5008 2 A A e

=, LY L, HEX TRIPS PRE# R FIREC I &%, Zia%I8 T ASHAR
I RIS A A Alb 2R . AR R BENF B toR b, BT A QUEOELE TR, 4
ERYIA 400 AFHIERE LA, JF HIEANG PRI B By i RO 8 A Bk EE —.% Bk
[l i 3l B AT 2 F ek B BRI p R PER I, (H 32 55 T S8 B A P L 45 A A 58
FRYRIPU AR R, P Al REAE A ERBEN B rp i g — 8 2 M i, AREROCRUHI 25 ) Ry
7 TRIPS PhE# R E S NiEAT “ BIEVFA]” Z6F, TEE R EASFMVIERL, R A &
PEREALFA, W F P RL R R BT TR SR A W B e 11 IR 25 1 R A

0, A b, T E RIS SRS SCRF TRIPS PhE o, HE B IR (19 3 A T I
PRATE=AHE P B PRI 07 Bl RN “ e (Immunity Gap) 9 B,
B 15 A [ S B3 R 25 S ok R R R KPR AR T e 1k 2B L8 SR £ A 56 2 81, TRIPS
PEAS “HIAURAL CHERPRELLT AR AR R . IR (BRI
PhE) H459.3 &M A" SRFORKCIE TRIPS Pp i 45 A, AR S —Fi B I 18 4%
YOOl E 7R TRIPS P # A BSOS B i I GRAS, AMER L, IEIFARENRE | R AE S5 AR X
TRIPS PhEdhfe el BIAE 307 0oty WAMGA IR MG 25 B SR ARRE 70 5 v R4 R
KL, i TRIPS P # 0/ iR FI S s 22—, LR HEDE R 22 v AR 2 i P REAN 27
I BEANES” SRR R

O FWE. SEE: (EHSAM. BERREAREEEERNG RS RE), # (ERETEER) 2021 453 8, %
5151,

@ “COVID - 19 - related vaccines and therapeutics — Preliminary insights on related patenting activity during the pandemic”,
WIPO, https: //www. wipo. int/edocs/pubdocs/en/wipo — pub — 1075 — en — covid — 19 - related — vaccines — and -
therapeutics. pdf.

®  CMERHUE L R R MR Ui S P EAAE RS MMP Z ), (EIBIESRIRY B, hips: //news. enstock. com/
news, bwkx —202203 -4847043. htm,



R BT TRIPS thE # R AR S WS FE R

(=) 185152 TRIPS 52 3% %) 34 7T & 2

Rk TRIPS B 56 il VF ol 26 5 E AR IR T — B B B AR ™ BB 4 A B AT N A . (R B
TRIPS PRERRRITATHE T, FEPrkh Xt TRIPS BpiE sk il 7 vl Hi B b7 T IREE RS . RBILOK,
TRIPS P 9 56 il 7 1] a2 DR 72y 0 FH A5 PF A0 BB R A P i i /D, R LP 08 1 4K
BT O AR A ENE 20, INEER LA AR [ SRS v R P SRV R A AL, #R
B T FAEPAF A= B AVF ] 09 3055, il 7 sl nlAHSC s HEANE Ry, DU R AR
BEARMU G AT fl o R A2 TRIPS R 22 1 {5 R 14 TRIPS P ik il VR AT i BE 4R 1
TR . 15 S AR RT3 sUBILY A& E Bk, SO TRIPS P 5 il
VFAT S TR 14 IS il 2

RZILIMA CWTO BBL) , A X 37 76 7% v o il 16wl S Bt 17 e ik P 9 2238 05 58, AR X
TRIPS [ BEATARAS B o 2 —Fl AR ® R R eoh, (WTO Bill) HIA %k
WU S 4, JFRIBUE TRIPS B “ AR A 1" MZEFPER A R, ] BB T 12 I X A Y
SRR

AETIE, Ebs TGRS (ZRET) “PIFEBGER" 2. I (ZnREs) w®HA
Pifs, Hgepi 7 WTO seil(B) & TRIPS PhE 9 Pife, TRIPS PhE B IE S8 T 2017 4FHE 5L
K A AMUAE WTO JZ AL T FP" BRI B A JL e g PRI, Jf B
(ZWEE) REERICR (M RVFsRBIVFaT i 25 S SE  D B) A SEAs Ik DR ") B 2
TRIPS PpE 2. BARBIARFIEEHL T /Y TRIPS BrE e, A E 5 M 5 Mz N WTO JZ 1
AT, TR B A AR [ S i ol ) B AL IR, FnkE (ZREF) AR
HRE RO HIAEDLHY

RS b, PR EES Bk E A E S AT EEAC AR, RO X K
JE PR RGN B ] TRIPS BRE 2R 31 26F056 31 2k 2 YIRS, BARTI S, didr g b %M
DURE SR BV AT R B B AL, SOWRGAEZIR A “ A5 " HATBORMEIE Y TR
5, KT E GG TE M TRIPS P 3 4% sk 1 i 45 R A BRI 7 . © RV 737 56 it 4
PENTEEAI, SERE AT CRenl 301 43 ) — B AR A C SCHF TRIPS P A 52 HE A R 9 4%

@ Giedre Peseckyte, “ EU proposes alternative to IP waiver to expand global vaccine access”, EURACTIV, htips: //
www. euractiv. com/section/ coronavirus/news/eu — proposes — alternative — to — ip — waiver — to — expand — global — vaccine —
access/. BRUAY 3 SASLAMA . S—, WIPDEREN 2 —FERESRZE, Wi esmElvrm 80 MECRIFA A
AEARAGEAL” PR SR, XPURBIFAT Y GG AR LI, R RART AR A AR A= B DG 25 5
B, W AZMET) PREGERENMEL, AVFHIEL O E s, fAsR IR DR

® “Communication from the European Union to the Council for TRIPS-Urgent Trade Policy Responses to the Covid — 19 Crisis;
Intellectual Property”, European Commission, https: //trade. ec. europa. eu/doclib/docs/2021/june/tradoc_ 159606. pdf.

® TRIPS P “EAMURALE" MEHMER AR RS, B TRIPS P i JLIZ 5 KR ARLAR B 9 A3, 190 U 3 b 1)
W, A LD B ST I BRI AR AR, SR aE ROR S A6 HAB 8 53 25 i WTO e sifi ML 5 T Je N o) 23
HIAK AR SRR, T E AN, TR — ORI TAISC SR, AT AER WTO S imff bl 23k .

@ Tr5: (AIEREHILE B BOERIX Y, # ChETEY) 2022 4555 5 1, 55 60 T,

® WTO, Response to Questions on Intellectual — Property Challenges Experienced by Members in Relation to Covid - 19 in
Document IP/C/W/671 — Communication from the Plurinational State of Bolivia, Eswatini, India, Kenya, Mozambique,
Mongolia, Pakistan, South Africa, The Bolivarian Republic of Venezuela and Zimbabwe, IP/C/W/673 (15 January 2021),
paras. 5 — 6.

- 69 -



CEIBREFZR) 2023 £ 3 8

AN, — AR AT R e 24 i o 1 TR AR RSP e B i RSB D At N A A
HVFRIAT " A MLIRNG] ZARE FEAR :  SURA AAE AT 9 1 F AT AR S 44T Sl e R 1 U JEE
BRI A AT BRGSO T (TSR A T, R —0)85 7 LAA BEAY R Ml 2% 1R 3R
FEFFTANBHRZAL" Y BRETE B = EMPU- AR ) P sl “HE.| JERL/REERT
SRENVFRTES R THER )02 . BRI AL R AR, BEIR T LRI .72 56 Rk 230 Wi R &
TRIPS PpsE s 31 2515 31 62 “iE . (ZMET) EH T SR EA B T ol vl
JERT A R POE R TR AR AT AR, 107 TRIPS PR 5 31 SR fE I K B 2R L Al b o 5
QBNOL R, PTRURBRE Se i AR SR F A B . (B, 1Ak B 8 01 B BUR )
T, KRR E G G WGE el T ARASTCIE A TRIPS P sl it 7 B2 AR b B R il A i
HESE, R A R K e v B G B, RAE i ] i Sz T s TRl R B O A SR
14,

FERE L, PETDMEIGEE (ZMES) 4dhimbliF el bl , By TRIPS PFH X “f
GARVE A" REGIENEVR RIS, DURZHEE “AGH” B, anlikud, (2
B ) S RO R, e TR R ] Tk B B S R [, A, T fE AL %R
T AZWET) P AERIEORRRAT o TEERAER R, ERREiLlh, (ZREF) M
JE B2 SR A rTHLT R REA R, b — A EZEINEFZ M (MUBs) AE “H 5
IR 250,

CEPREERAESCR” CERSCRT M CPUOr R EOCER] T (ZMEE ) AL E R A R
CENEERAESCA” R T R R SR ET, 1k WTO B 5 45 TRIPS P i HIE ™= B 4P L 55,
N1 o 105 Ry S 8w 1) A R e vy T O T 0% £ 5z N S il 11 X Sy 7 S
SERLLER, P R E SN A S ER AR AT o FRX TR HF
FARINT BRI PERSNE , JFARMERL TRIPS P5E M43

A ZE A5 TRIPS P TR A AR e BR A @G ML I B RTG 1, 2 i B2 TRIPS e
ARFOREZ M Ak, TRIPS PREss 31 222 1 “AHARIE DR Az T (ZmE
) OB CFSEROE” B, MINOZE AR S AR EINE , ] i TRIPS H 2 R 4E SL Pr s
DUNE A BRI . F L, XA RGAEA A T, TRIPS LW PEHEL
60 WA FIATA SR A VE T2 B R DR IR i AR E SO N A B AT
HZfAL 1 10 TRIPS By “s@n” BFLUAAH “EEELRE” iR, Wi, 78 TRIPS
P TP TRIPS B Sah A A “ A FEA%IE DAY RLER . AT, RIVAR 9 30 50 1 1 FLAA A 5 A+
KREZFER “ARHEIEN" ZomilVF P A= 070, R RRA MR R AR

(=) #EFEEZF0 2N REARSEILIER

HlE Al A SRR A B R IE S, S HORFAE” AL UERL, s e SRR s A
VESLROR SRR, fE “ A=, BleaMEoR” SRR BT k0, —Jrim, fedt oK

@ USTR, “2020 Special 301 Report”, pp. 15, 63, https: //ustr. gov/sites/default/files/2020_ Special_ 301_ Report. pdf.
@ European Commission, “Report on the Protection and Enforcement of Intellectual Property Rights in Third Countries (2021)",
pp- 12, 24, https: //trade. ec. europa. eu/doclib/docs/2021/ april/tradoc_ 159553. pdf.

<70 -



R BT TRIPS thE # R AR S WS FE R

VR HOAS B TRIPS P2 7 45 “ HAn” 5558 % “Js” g dsRIs &5, al LASCh
TRIPS thE # R iIAb BN . BRE EMBRKZAREHE - HHRFEHT (Antonio Guterres) — EFFIF (Y
CHORFELL . ARILS LR ARV SRR A B, TR (06T WTO R
SR AT NG JE AR SR RIATIR AR K E 5 ) (Ministerial Declaration on the WTO Response to the
COVID - 19 Pandemic and Preparedness for Future Pandemics) 1, “ & JE{E #EH RFE 100 &5,
A B FAOCRE I HRIR @ Uk, fERERAIMER LT, (2 R A IR
i

H—I7 M, RSB SE rp EE S A A SE T AR R AR R Y A o [ B 3R S8
Hh | Al X & J b L G T HOR L LE . TERTEI R 2B T, B2z i BTy g
R WEEIRT WA SR BT Ak R GO0 JORE MBS 7 i A Y 1 BRAUAS T4, B2y 93 i)
A —FK AR E o PRI, 51 EROREATA AR P Wt — 2 e v [ 2R e SR e, 2012 4F
POK, PEFARE ., SER. PR, RS T 6 KIKEMERE PR AR LG, @ I B
SRR P REPREORF IS )T E S, MG 2R A @ B RS AL, BT Lok
HE E A B X E PR R FE LA O S T, SRR T A SR B 25 H

AY

N ZHiE

TRIPS P #E 4R AL T — SRR E BRI BOE E “RI E 7 Bt s Hod e,
FGE W RN A ] BE I F R AR G S8 TRIPS BRESH 7 2% “ (RIS 15688, A THaSMz
TrAmAbI ™ AR BhR . SCHRN, EERR AR AR CEARR AT CERTR
i BB o RTA A RUSC R 25 Al A T I I S T, BELAGA [E AE BRI B
AGETELL T A A SRR, TRIPS PR RS AaR . Lo Z 5K A Bad P30 26 R i i
FHZRAEHE, Ok A AR T A BR ™ RERY WA A o 1T TRIPS 5 % e il B2 87 i T Ay 17 4% [ A
TRIPS P T A A IR I 55, St 4 e FE 204 Aol il LACO AR 777 1 D05 $HO R AL,
R ABOR AR AT DO r] 28 . tk, TRIPS PhE e B2 S LT “Wn”, 47T
25 T B A ) R SRS 2 ) A et E M) £

TRIPS PrE#R 51 AR BUA B, 1EE PR TRZ S8 T BUAT EIBR R = AU B AN Gy
FI7 A CANERHIT SRR, i TRIPS B #8000 7= A B s 7, -t 2 80 a8 608 el ML ol A
ATRERGE A AR HESh COVAX BRI AL HEEWIL, DAL AR BER 25T /2 53 d R 3k
L

© B S EE O R BE B i B AR ) 1A 5 B HC A i i FRA R —— DL R ROR e (b
MAY, #H CHiRF=AE) 2009 4£55 6 1, 55 3—9 TT,

@ Michelle Nichols, “U.N. Chief Pushes Voluntary Sharing of COVID - 19 Vaccine Licenses”, CNBCAFRICA, https: //
www. cnbeafrica. com/2021/u — n — chief — pushes — voluntary — sharing — of — covid — 19 - vaccine — licenses/.

® WTO, Ministerial Declaration on the WTO Response to the COVID - 19 Pandemic and Preparedness for Future Pandemics, WT/
MIN (22) /31WT/L/1142 (22 June 2022) , para. 15.

@ 6 RXHMEEFREARKALF L. PE—ARBEEARF LG P E—R BRI T E—BT A E R AR
ikt . E—P R GG . R AR R E SR IR AR L 0 A R M R R G . SR
0% Dbk (MBS RGO ARERMHARELRRY, 8 (EBRRSIII) 2022 4£55 1 81, 2596 11,

.71 -



CEIBREFZR) 2023 £ 3 8

EFREFE RN, BN (WTO Hill) AR “ACR LR TR . Tk
“ENERAESOR” WEIRHE TR, B2 CBKESCR” P REET Dk (WTO Jeill) B3
R IT %, BT “ReFEREAN” BUTEWE, TRIPS B s S5O LA RS it o] AR 9K o kA5
FNWIEARD . K, 2R TRIPS il B REAZ A RN X4 J5 i e BkIg R fa L, st 2am i ik iy
T A TIRAMEAS R, Mir R Z—SRAE TRIPS Pha h g “ A ¥Ag i i fIAE i,
S TRIPS B 2R B A A8 Bt ,  DAGERGE: HrfEfbiy (ZMEF) “Fiha” ALl

Hh [ 7E BB S RF TRIPS P 3 e i 3ml b, I3 BABS By kb B T 95 A [ 50t 58 il
VERT ) A BRI, ZEHIEE FABIUR-T TRIPS B A% “A R IE O™ RBEIS
INEARERIAT] o [FIEF, ARk TRIPS B 5 fe 4 130 A8 oy “ﬁFFFEF‘I” (b 2 BUA 58 4,
I N2 A BB AR PSR v [ 3 5 0 R A IR R FE LRSS, 38 o (B A B AR i A=

REXT IS I AR AL

AR, TRIPS PhE # i BUA B AT RER T HSEBREH], BT K T [ bR R 7 A B

IR, i Wﬁﬁ!ﬁ%ﬁ"?Ai@E’JﬁlﬁT%ﬂl UPRLHIEE , A2 TRIPS B # e SGa i  (ET 7E o

Waiver from the TRIPS Agreement Under the COVID - 19 Crisis:

Legal Disputes and China’s Responses
Peng Yayuan and Ma Zhongfa

Abstract: TRIPS Waiver proposed by India and South Africa sparked a heated debate. The flexibilities,
and provisions on security exceptions and transitional periods in the TRIPS Agreement can only be applied
under harsh conditions, which are unable to respond to the similar global public health crises in the
future. The TRIPS waiver allows WTO members to suspend specific obligations in the TRIPS Agreement
and let them decide whether to implement the waiver and its specific scope. The TRIPS waiver
negotiations have gone through the process from “India-South Africa Text” to “EU Text” to “Quad Draft”
and finally “WTO Decision”. It provides a temporary solution to address the difficulties in implementing
TRIPS flexibilities, which not only urges the reform of the compulsory licences in TRIPS Agreement, but
also activates the “March-in Right” to promote accessibility of drugs and improves the transparency of
COVAX program. After voluntary abstention of related TRIPS flexibilities on COVID - 19 vaccines, China
can continue to make “China’s contribution” to the world in both institutional and operational aspects:
institutionally, it could oppose unilateral interference by developed countries in the use of compulsory
licensing, and advocate the adoption of dynamic criteria by the TRIPS Council to identify “ eligible
importers” ; operationally, it could enrich the global public goods by the construction of a new global
technology transfer framework concerning public health.

Keywords: TRIPS Agreement, TRIPS Waiver, Intellectual Property Waiver, COVID - 19, TRIPS

Flexibilities, Compulsory Licences
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