AR - »e Chinese Review of International Law
%) BITFER Noa (2023)

YA R4 18 1R B 28 V8 ik o 1938

Tk A

i E: BFALRRRTHARTHEARASE, CEFEZILTRARESSBENKEN S
PH e X Foo AP R T AP SRALN P 69 s B A6 A BAE A A R A e ILTE Rk A2 20 A5
FEe S — RGBT AFR, RESE N EERSOTREAAMEER K& E BT L
F PR FTHFHFFBOBRF AT E ., AT R EAAREY KRG RT R TP
ICSID f # a9 Hedbk, 7R 7T A T 437 % F 7 a9 A2 5 RARA] (Bp R BAL & 5% 6 A Am 2 47 A BAZ 5
TEMWHRA), REZERY, S TEAFTRAE, ARFTHY ARG HEIL-FREEER
B A AT BRI EFE R M5 REH AR X E A EERS, AR FR
BT fe Az B 3R 00 T TR, sLab AP B2 A 2 S e P A2 o TR, AR S R BAT
R R P Ll RBACS R RA . B G ARR R TA R A i fl B, AHE LB R
HhRAEASBAZKER, BB RERAEAD S RIM-TFE0 Fn e e, t—rRiRiEAMF R
FHERGEHA L, BARTEIN, 438 AR FEFE R EFALKRLT Z AP RSB AR08
HIES AL, A2Z A E 2 H THRFFLORBCER M B A B R,

KB HTAR BEHE BFS FiER FAER

ERR R W Z o0 S 0 o B PR i AR B T 2Rk R, EWRATRERECHTRY, Tk
o VRN RS v i RAIL R I A7 5 22 B0 ), £5UF4 (anti-suit injunction) 3 # 245 5%
LI M NS 1L O R B A R A AR Y i S, R ok R R 3 JEE I T I B A 5 A R
oV ARIRA I R E A, — T, B EA A B R A, AT ARG B A v
EERFAIAIE S T8, SA0EENANE; 5—Trim, ZEURAE R AR R U 0 —Fhes
IES, ATRESR I NIRRT AR T B, AR R R SIS SR ME— AR T R, I, B8R4
— RS EVRA | PR AR USRS FORISE 55 SPGB R

5 EPREF PR AR, EPRERE R PRSI SA MR 2 A S—, Bl
BRE R, BORAGHERE (WG AREYA) ks b HE N ERER Y B, e s
YO LA A A 00 fh R T E PR R R, S E AR B AR 0k f ek, Lk s A
SEMEBEE RN 5=, EEHANEEDEA R TR S5 T AT, S8 WA 2 A

w0 TRy, SNRGRFEFEBEEIN, WITRSEEBE LS, 2P, WMIT Rk EpRIbi K. #i. A0,
ARCFR 2020 4 EHFAFE ST AURE “ E PR E T i E S ANE A @arse” (H 45 . 20&ZD203)
PR I B PEAFF 5 SR o

@ Thomas Raphael, The Anti-Suit Injunction ( Oxford University Press, 2015), p. 1.
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BA A SAE AR R B PREEARR T, R RS VRIATRE o S8R 70 [ PRag sE P b (412 I 4R
A2 T PR EUE S N RREYU A B, S EPREIR S EPRIR I 2 4EC R . AT
NS [ PR 8 P B iz AR VR ORISR | I St SR BEAT IR AN R, Pl R 75 Jm i B
LB, BN E PR AT TR e [ PRI A A E A A T s (R Y

— RiR<IE AN EM

] P 45 5% PO AN [ 45 5% 40 i i DR P ) o AR AR BEEL A . FE P, BV
REVEEFAEMRIHEE TR T, W5 AR — IR I, HESVRSIR o 2 il R 37 ) E
B MR IUSEUERTSY, Pk 2 [ AT IR A I IR R Y 30. 5% ,@
H b ] PR SRR 3 SR o A I B T A 21 % o 248 TR 22 A 0 I A 00 D v % 6 ) 4
Jit 2 A R KA BRI AR o (B 2 00 WL ——05 5k IR 5 6 2% A g e A S5 R B ML
i —— U5 EAS RIME, SCRR IR R AMERE . S, T SCE Se X I R A% R T A AR A
13, X P8 Tt R A A T BAR R S 0B

(—) KA BRIFAGINARIE . &%

BRI AR R AR S 1) DB T UE , 2 R HAR T UM R WE I I R T 250 I P 5 i 4 30
PR IR AR b, AELXS R G A% 30 B A 5 ik R I 7 285 T A8 1] s ik R ) DX B 2 TN ) — i i A
J 0l

1. (ICSID 222y) KA

CT i o [ 22 A0 Ath [ [ B (8] 8 9% 4 v 2 29 ) ( Convention on the Settlement of Investment
Disputes between States and Nationals of Other States, ICSID Convention, | & Fr (ICSID A#))
55 4T ZRMUE  AhEEE PT LATE TS L T Z L (recommend ) ATAA]LRAF 2 2 J7 2% H AR BT L 24 2R
WG 1, BRAE ST AR LE " 5 47 SRR s R4 2 O F R T EUE  HoE”
(order) 7 2455 3 (I B i A AL 7 o @

2022 4ER (ICSID gk H) (ICSID Arbitration Rules) 2 47 4<%t Bk it 1) & FH AL E T E.
TRBY Ao IZAREE 1 O, O 1 BELIE T REXS 24 505 s R i 1 it AT, BN T 7R S i
BUAE I Z B4R, SO ORAE T RE 5 i i DA SCHYIESE , 2 5 7T LABOR phE it
WG . 2255 3 O, MPEETE TR R UG I R T, 025 T A G I, A
FERE A B o B DL R i ) B X A 2 F 07 7 AR B9 RSCR . T (TCSID i Jonn 458 ) K 0 )
(ICSID Additional Facility Rules) il i 25 60 AU FE TR 02 “ B ” I Hi e, — & {1

O BRTRENE TR, AT R E R E R R T HA S H DAy, AR giim i i . A7 BUR A R
SEAE D A N A R R T

@ MISHERTE S CEPEATRTT BRI A SRR METEIZ , HTR R CEACPATRT T RS 15 MR s AR
AR SE AR R 0 B P AR T

® David Goldberg et al. , “Empirical Study: Provisional Measures in Investor-State Arbitration (2019)”, British Institute of
International and Comparative Law, p. 10, https: //ssrn. com/abstract =3495386 (last visited 10 July 2023 ).

@ Christoph H. Schreuer et al. , The ICSID Convention: A Commentary ( Cambridge University Press, 2nd edn, 2009) , p. 759.
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M RENL AR . 7EffRe (ICSID A2y) K (ICSID FREGN) rhiyg “ @il mf, R4 ixIX
SIASERRRE SC, B =T 5O ROET A SORRESE I

TESEEH, B Maffezini v. Spain Z8I146, 1CSID fh#EEIL-F—BOA ML AA “HeE” = “a
27 AR NWIEEERRT . Aid, A, W CICSID A29) SpiE A, KTk
TR LR ) A PR S BRI R T R R (HXOF AR R (ICSID A 2) HEZLT (i i
TEBATAEATIE AR o ARG BIRAT R AW — oL RO, 1 S0 PR3 B8 ARG B0 SR A
VR AR, R AT 35 SRR AR PP 1 — etk 55, A WU AT 368 B 107 = A A B A AR DA 51
PHCHRRE, Il RE S E AR S FITHIAT N

2. [ PR R

5 (ICSID A2y) &R S AR, ERR S P & b A s L 8N E, I
SRS T RIS R B A A oY Nl 51 S 7 N S VA AN S AN SR i S R s W IB b e S INAER 1 - 94
ARV L CHE” B BT (award) AYIEAE IR IEIE . REEERHE R AR E 1]
LIARTE (S EERE S EZ RSN (United Nations Commission on International Trade
Law Arbitration Rules, T 3CfE#x ( UNCITRAL 3R #0IY) HE4Th# . 1976 4F i ( UNCITRAL {f
BAN) 2626 0 . ZHFH—IT0R, MEUER G B bR 98 T LR BUE A D 26 2 AT Aol i
PR, O ELaT PUR G B U o ZE T, 38 A i e - pP 2 7R th B 2y
WIS RA ) o AN, EBR R 2 PR pEbe . Hi i TR 2R B R 2 i be . B2 B
HBE A A H LG 1 il B0 e (3 I B RS 2% K2 SR I T IR B LS L@ 2010 4F R
(UNCITRAL fpE RN ) 55 26 %55 il I it i 38 ] 25 AF ML E 1S SE a2, e T “ 4R iR
LK XA EGE FEA B Wi SFIEIE . 55 26 7R AR ] I 00 ik B4 e Fr) s P 17 7™ %
RIAEEBR G, AR5 3 e

(a) 4R R TARBUAHEE, PR HE T Lk dd M E RBI2 3R m il £ 45 4h
=, AR E K KA 4o RE T RO AP 67T AL 22 3 T A b o) — o B F A R
ME; A

(b) HERFEFAR LN BIFRLEIR LR ST, 23t bfh T otk eg )2,
TRAF 35 ve b 3R VLS AE AT 3808 09 3 Z AL,

3. BB E RN

REBALTGEYIE T AW SADERL P I I it . 4R R 4 45 i S Le 4 W b, A
MEXK (EEL% 5% 51 E) (Comprehensive Economic and Trade Agreement, f&jF< CETA)
55 8. 34 FMUE T IR, N R S s 2 R 5 AR S DR R A AR A Y
FEOTAR, AMEREE AT LA Ih IS, A R A i > 5 2 4 B ] TR B DR A A B A
FERU I I R - AR 25T, B8 G H# (recommendation) .7 AZ AW SCHZ T T ik 2

@ Michael D. Goldhaber, “The Rise of Arbitral Power Over Domestic Courts”, (2013) 1 Stanford Journal of Complex Litigation
373, p. 400.
@ W CEPRE2 2021 SEARERAN) 55 28 S5 (i SRR AR Y MR B 2017 AE MR ) 57 37 k. (AE SRR
BT 2020 AEFREIN ) 525 K.
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CEOET ImEREER AT, JF BT A b rT LRI A Y Oy N I B —A7
WM T o AR IE “ BoE s dill”, XLl DUEDIE AT & AR &K
BT IR, BN AHTC T R T UE o Bk CETA A, (AT 5 20 85 R PE Ak A5G
Z1hE) (Comprehensive and Progressive Agreement for Trans-Pacific Partnership, f&j#k CPTPP) %
9.23 55 9 SIME T 5 CETA AR RGN FE AR . AT UL, 462907 il SGh B X e, M
T (ICSID A2y) BYRLE o

4. INGE

Tt (ICSID A2y) KHAPEAN, PRy oA, 25w e, Flfh i F 7 25 K
PR BB e o e 5 T LA XS [ A s AR AR i, WoR XSRS MUE RR R LI A, 2022
SRR CICSID FRRALI) 55 47 2552010 4EhRt (UNCITRAL i) 55 26 2550 2 O E b
AT LR B I e 2 4 AR R e AR o it PP BAT S0 B N VAR Y R AT BSR4 AL
Ho A, XWERE MPEUE M RETE F R ARG BEAT 52 55, IV E R TTE URE PR AR 5k
MR PR SR, SORARE R A B 51 kK E X SHEWIE T T8RN rE P i CETA LUK
CPTPP t “H QR APERIEE R FE AR Lh e “ W AFE I I R 067 A3 S AT IR 7 1
R BEAE I IR R AT, AU JE LT3 T AT S 4t ZE 3 o 8 A A HEAb A AN i 4
AR P AR R T RO AT

(=) R4 A2

TECATFEM, D B& SGS v. Pakistan ZEH1 Millicom v. Senegal Z&41, HAm 3R BE 7F e i 2 75
VEH AR mF, H F—R0lm It i s 250, AR AR R 5 AR I DXl % o {BLAF
TEHAREREH, RS SRR . W™, ZBSL5) R ST 25— MRl I 1t A7 7 W35 DX

L MR 2

iR S B i R WL — AT 3 FH I B B b o, (ELA B | R AR T A T 3E & A1 I
I A 56 P P A S R 2@

A S SRS AL () e AT EL A R FHBRHE TS ™A — o T AE R UELL Pereno v. Ecuador ZE AN HEE
WL Ry BRI e o % 8 AR DA Dy b B 38 (2 QA SR B T, 33 “ APl iB R n i 87
(irreparable harm) , ICARUEBEFR R “Pereno ARifE” o@ A ARE X 51X A5 301 3 2SR AR &
JFR . RSB AT IR T A R AFAE SRR . X TRTE, WUREIE T BNV, RERS B B B R
PFEATAME, ISR B 2 X TIRE, B BRI v R 2@ TR ER 45 K
LA G SR LR R 3 B (S AT 3R 3 WA 7 A 5 W B A R e . 2 PEB I A B R e A T 1 T
M, SCErh R R ERENTORZ ez 32, IERUIR . RSB AT IR & SR & SRR

Al T EEAAE italaw FTICSID B 5T,

A B AP TSR 3 138 AT & L BIME SR, A7 S e W AR BV 43 BT TP A LE B SR

Thomas Obersteiner, “ Provisional Measures Under ICSID Rules: The Power of Tribunals to Interfere with Domestic
Proceedings”, (2020) 37 (5) Journal of International Arbitration 607, p. 622.

Perenco Ecuador Lid. v. Republic of Ecuador and Empresa Estatal Petroleos del Ecuador ( Petroecuador) , ICSID Case No. ARB/
08/6, Decision on Provisional Measures (8 May 2009 ) , paras. 43, 46.

® Seee. g., Article 8. 39 of CETA.
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M LL TR/ BT LA, 35 T ™ R AR i I T T, 48 TR 22 B0 I 4 0 T SR S R Tl 2 M R
Burlington v. Ecudor Z&AMEEE S W R IBURDOS SEAA 5 BRPEARIE, DN 06 BEVE IR AR I T,
T B S ST AN BRI B T I B ST 4B 5 @ 2010 4ERR. (UNCITRAL i pi ) R I iy
SRS FEARAE S VER PR, bR T HE 4 Rl AR RS , AR AR B i W) AR T
OB AR E o (FARIE AT X AR T B A E Tk, IR
XA AR R AR By (10 3 T A (R . MR AR R AR P U S8 B % (procedural integrity )
EW@%W%%EﬁM%ﬁ,ﬁﬁ%—ﬁﬁwﬁﬂ%%@ﬁﬁ,@h%%%%%,ﬁ%%ﬂ

BE.®
S BEAE PP B B R — 2, BT 33— J7 BRI 894 il e 2 K R AE i AR A
WA, WA AT o HA RS IR ) 5K S BOR RO T AR PR Y A R

SERENE LA Bl H AL I R A A . © i T E N A R S R PR E AR RISy, N R R
FEVAEE ) B X 5 B P RRBE AN BAT 95T, — A 2 X R 28 IE R i BB ) da i o AR
Italba v. Uruguay S, FHIZEREIFEEXT 092 ICSID M G T PSRN, R A Hoas i
ANV RGN, R =Rk B 3 58 SO SRR RS AP REE B 2957, I DU 3 £
AUEIR D AR, YRR R i e R 2 BB, B A I R L R A I
et Y SR v R @

APDL, ASCER AT 30 T P A I Py S R P ) [ A i R ) U R A N P48 it ) 0 1
g 1k

MR BVEZLR, Mgl 1 4 R L BSR4 I A REal o b ZEE RN 2k
2. B MR
HI Tl A A B2, AR T HE I TG, 8 R HESRO GrimA 0 BAE REAL, Th

Jors SRR FEABUE Z I . FET R A — R MR h, fRSRARIE S A
F_ L ERERN AT AT BSR4 o (Hd T B nTREAFAERE DR, 10 BRI 5 ik b i
N T PREE ST M g, R AN A B, 2010 AERR (UNCITRAL FRag A ) 5 i i 5 it
AR IR N 7 SR BRI 5 BERTREPE 25K o BEURS AR TR A TR | W)™ 25 — i i 11 1) 5,
EARARE E AR, HATURMEEET A S0 BOR rm A 8A T HE FAN T 2, ST ARl
[ FIEALR 1 s AT AR, SRR R AT R A — Rl e S T, kA AR

@® Christoph H. Schreuer, “Non-Pecuniary Remedies in ICSID Arbitration”, (2004) 20 (4) Arbitration International 325,
pp- 329, 332.

@  Burlington Resources Inc. v. Republic of Ecuador, 1CSID Case No. ARB/08/5, Procedural Order No.1 (29 June 2009 ),

paras. 82, 83.

L2010 4Ffft {UNCITRAL Fh# AL 55 26 4555 3 3K,

PR RN BE SRR (Z) 4359,

Alexander G. Leventhal, Threading the Sovereign’s Needle: A Philosophical Deconstruction of an Investor-State Tribunal’s

© e e

Authority to Award Interim Relief in Relation to Criminal Proceedings (Brill Publishing, 2021), p. 30.

©® Anthony C. Sinclair and Odysseas G. Repousis, “An Overview of Provisional Measures in ICSID Proceedings”, (2017) 32
(2) ICSID Review 431, p.437.

@ ltalba Corporation v. Oriental Republic of Uruguay, 1CSID Case No. ARB/16/9, Decision on Claimant’s Application for
Provisional Measures and Temporary Relief (15 February 2017) , para. 118.

® Alexander G. Leventhal, Threading the Sovereign’s Needle: A Philosophical Deconstruction of an Investor-State Tribunal’s
Authority to Award Interim Relief in Relation to Criminal Proceedings (Brill Publishing, 2021) , p. 39.
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AL DR X BT 4 A B A RS T

TEFEBRRT AP, o TAREAS A A ME— JERT R AP B, PR AU B T, £5UF
A IS AR RIS, SR LR R DM S A H P ALY E 2, RS TR Z
PR, AREE AL SR AR o S IEBRR SRR, LA il i £ 98 5 — R K
BB T I EFhEL (arbitration without privity) , 9 PR AY & RANTEHNT, FhERE B RERL A 57
AR FFH, TR AL AT REN SR M RAE P BE 1o T IR, PERE X 585
PRSI A MR BRI (AP erh, R B R AR R SR S LU R E fif
BIEABA RN RO LB . L2021 424460, 1631 MELERM T mE b, 11 4%
PFEEW AR, RV IR b 2RO P20 =l Horr, SCRphRUE A
EEBUNZELE 44, B RIEE AR T A, AR IR, EIEA RA
PE LR R A

e FE PR RS IRR FE PR pRR b, 25— A, (Hilw A TACH ESEPr
S (AR AL HAt 32 Bt AR AR AR AL . AR BT PR, ZE VR H A T AR A SR Bk
MEFENERFF . EAMUBT TR, B2 U TS A8 5T 4 i AN AR [R] 9 SCHK
RFBF I BMERR . BGPEPEERSRAVEE I | . B, fEREPREsE
15 FHER R4 D 4 HAE [ PR R R0 A e 2 b iz S VR4 SOMNTEE IR, 3 FH B v PR s v
Tt Sergei Pugachev v. Russia Z&7f, [E[NRHFEF o128 =Jr &, MR A BRI =J5 1T
HAlETTTES, i RERRE AT 8 MR A Z M =TT E S, EIEIN R il
5 i FF) 2% PR AN AL A8 X AR B BRA, ST X TR R I IRt B A, TR o ok
RS PATR Y I EE AL

(Z) e

gi b, BRECHEIRL BRI, KRR r 0 1 5 2% KA D PR e 1 R R4 1AL
LA AR T AR IE R WHAR Y, 7 E b R R I S8 Bk R AR IR LI R 4 ] 1 5
Gk E R TULI R E AR Y o A8 A — S IE T, BRI AR T s A FE A b o . 52 BR
e, AR N Millicom v, Senegal SEAMERBERFILAMWLAL, TNy o FHICAUHCHE Ik IR 8 it 2% 3 A2
BF s PUNEERS AR T— B S, A RAE, 28RS A E B R H AT, W
NZRIB EDFANRE E AL 07 R L E A Ry, A E kB A TR, TR AN BE B A
A E AR, BT LR RTINS E N BRI E R EY R RIS R
T, MEETE BARIE FIAS R IN R BE 5000 75 AR R O RP IR P , 3 4 ) B P — e i R 3 e 1 0
WARiE. AR, TR P — Bl A N PR v A, R RBE R I B SR RIIE A AR R

Z LB . (EBRAT R AR R & RRBRIE ORI ), 8 (TTdbvkar) 2021 455 8 1, 26 135 Tt
UNCTAD, World Investment Report 2022 ; International Tax Reforms and Sustainable Investment, p.75.

Sergei Pugachev v. Russia, UNCITRAL, Interim Award (7 July 2017) , paras. 216, 225, 226, 227, 230, 234.

Millicom International Operations B. V. and Sentel GSM SA v. The Republic of Senegal, 1CSID Case No. ARB/08/20, Decision
on the Application of Provisional Measures (9 December 2009) , para. 49.
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AIIESME O A EE Tk, FEMRE BRI T, IR AR RS R A ERAE,
AT 2 R R M@

=— HFQIEANE=EE

FESERR R, BT T 2R LIk I8 e 351 ] P 6 e e o 20106 P 2% Tk 4 ik 400 £ 7 F SR 286
T o ORI 5 e s s T 435 1 114 [ R 4 S O S 2R RV E JSOS DDA OG o AR [ PN 4 i e 77 15 (R A
SR, DR AR R e . ASC AP sm AP AR P 3 R o BE XA RIZE L B [ N i, AR
iz AR R 17 SR RIBR A BT A

(=) ABR 3% o Ff 4915

M S T RE S A AT AR P o P AT AR PR 3R M F L Al — S B MR URSRAE AN DL E A
S R RAUA PR R AR P A LS . AT R HAR P A AR O . — R B RS, B—T7
RN 1) YA~ L A i e LA SRR VR, LS | gl L I SC A o) — A e
XEHUIRIRA , BV 25 g A AR [ 4 330E LA T oA 4 455 78 S ] 4 S gk DR ML AA) 23 531 8 Ak 1 @
TEAR ] 4 s Pz FHAS VR 20 T dE b A HEb P . C1CSID 22 24) 5 26 ML 1 1CSID fif
BAHEE . BRI A RE, BT R EARGEA L LS R, WA [R5 HE B A A G Aok
TEOTik o Gl 2 [ AT LR AR AT Bk w3k B 4 o [ AR B AR 2 S A R 2
AR TCSID A B A b 1k ) P AT AR Y BTE A . CTCSID 2 25) 57 26 2R iid
Y R0 BR 55 3 A BOAR [R) ) B8 5 i, EL A 4 35 U5 A7 72 VR i LCSID i 388 14 A3 28 ) =
AR

L A T A i 4 4

XPAH R A R 5E , S B TP A7 (R PRI IR b ofe . 25— PO e b, BARIREy “ =F—
" MHAFRAE (test of triple identity) , BB fe i £ EMAAURh I MER, J74
R e 25 RO SEBbRIE, EAYET R BRI AR AR, TR G
SRAURIRER, 52 4 i (14 3 0 S CHOX 25 S0 07 ORI AP R P i 52 i @ J5 5 0 8 BRI 1A
i, PP R TR SR RIEHE . A FTRSE N AU v] el HIAS R bR v

REREE TR L B AR AT E i HIE SR . I AR AN E B 5838 AR A Y
(1824 1t Aoyl 2 MBSO © MR 0 ] AT A 2R T ] R B gL ki, MR BT SRR B 8 2%
PR EPRAPE, SE R S RS U E LR (SR N AR IR T, ShE
PR FRYEI T R AR E PR E . W K A& BE R, g L —E0bsI A

@ Daniel Kalderimis, “The Authority of Investment Treaty Tribunals to Issue Orders Restraining Domestic Court Proceedings” ,
(2016) 31 (3) ICSID Review 549, p. 575.

@ Rodolfo Donatelli, “A Multi-Factor Test for Anti-Suit Injunctions in ICSID Arbitration” , (2020) 30 (3) American Review of
International Arbitration 13, p. 15.

® mE TR (EPRZFEE) 2, FY%EE MR 2019 4FRT, 5 408 1T,

@ Federico Campolieti, “The Rule of Non-Aggravation of the Dispute in ICSID Arbitration Practice”, (2015) 30 (1) ICSID
Review 217, p. 228.
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BEFU B Ty = F e WHAARAE D A SR EUE R F S Bt R b, (LR S R P
W W LA E RS (BN PR R G R A SR, R R LS
[F) Shy it 18 ] PN 4 150 5 DA AR % 2 249 O BE it ) B B SOAR X0, 8 S R T 2R A JRoR 4 35 AR,
SGS v. Pakistan ZHEI 201, @

TEAW B B2 8 3 A SO HAB TS 2 R, P T fE 251 FH SE i br . 78 Millicom v,
Senegal Z&H, HEH T FAEE NATEBOFA th PR 2 LR S R R A B TT R 5, &
BEF AR 1CSID e, TR S A R s 5 AR VE G RO AT o id S SR AR N i, I R
Pige . MEEEIN Dy, ENRIAFL ICSID 3y AR g, RURAAG R Ak SEFIA7EAE, 25 183 Y
FOTRMATEPIETR PP R IR A SR AH R, 80 250 — Wi A Millicom 2 [ NIRIARI A FE LR A,
PRV AR FIMSCE AR b, PR SRR @ 7E CSOB v. Slovak ZErfr, X [
B RE R 5 TCSID e iy & A A A W) s, AREBE N Ry, 8™ R PP Y R S AT RE 25 SO
oElRE CEIFED) XA IFSR, LLR CSOB [y it I 28 w7 1E AN R0 WSO 30 o B i 4
2, X LEJE 1CSID fPEkig KA EERl, B ARG Fe e nl B 2x 55 1CSID fhE e B AY S5 A7 76 70
HEW

2. AHIR) G A EEA B 7 X

e E E AR S . (7)) MFEREIE TS, BREFI—R ESREEE (the Tran-
United States Claims Tribunal) 4b, R BE e i HEAT 35 i (%2 B BE TR DA R AP o, T2
RIC W 5 BT SFIRAR TR E N EPR AR

SGS v. Pakistan FEERETERE L XARUEINE A B X R AVRR AAEREE, A (ICSID 2
2y) 5526 2RI HE (might) I& M, W] RETT ZERST [ A ARG DR [ A 2 8BS Rl s Ay,
T EREG IR Y O AR &, DTS R R B R R A B, AhERE A
kR A AR P B2 TCSID PR R AR IARS 5 [R] f BE AT A AEAY, OBk B BRI R 1
FRIT A 14 5 B 28 22 [ D9 ) A 36 B0 DA L 58 20 00 e Tl B A R B0 ) Ji5 e, TCSID i 2 1
INHAR R AVRRAE IR, XS VR EA SRR, Rl T ERE,

Millicom v. Senegal Z& R EETE 8 H] 5 BARHEH & & N kA FI ICSID il Al R e, A
A7 B ph BEL 1L 2[RI e 2R B8 N e R Py M B b R Y, PR T AT AT 2 R 24 1CSID fif
BEEPTERIN© ARy T RURISE, fPEE “#iE” (invite) BEHIE 5 AL R N R 9 2 0y
] e ] A V2 5 R O P LR R SRR, LI A SO R B0 R M A R AGEE I I

@ See Christoph Schreuer, “Travelling the BIT Route of Waiting Periods, Umbrella Clauses and Forks in the Road”, (2004) 5
(2) The Journal of World Investment and Trade 231, p. 247.

@ SGS Société Générale de Surveillance S. A. v. Islamic Republic of Pakistan, 1CSID Case No. ARB/01/13, Decision of the Tribunal
on Objections to Jurisdiction (6 August 2003) , paras. 147, 148.

® Millicom International Operations B. V. and Sentel GSM SA v. The Republic of Senegal, 1CSID Case No. ARB/08/20, Decision
on the Application of Provisional Measures (9 December 2009 ) , para. 45.

@  Ceskoslovenska Obchodni Banka, A. S. v. The Slovak Republic, ICSID Case No. ARB/97/4, Procedural Order No.5 (1 March
2000), p.2.

® SGS Société Geénérale de Surveillance S. A. v. Islamic Republic of Pakistan, 1CSID Case No. ARB/01/13, Procedural Order No. 2
(16 October 2002) , p. 305.

© Millicom International Operations B. V. and Sentel GSM SA v. The Republic of Senegal, 1CSID Case No. ARB/08/20, Decision
on the Application of Provisional Measures (9 December 2009) , para. 47.
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@  Ceskoslovenska Obchodni Banka, A. S. v. The Slovak Republic, ICSID Case No. ARB/97/4, Procedural Order No.5 (1 March
2000), pp-2 -3.

@ E-Systems, Inc v. Government of the Islamic Republic of Iran, Bank Melli, Interim Award No. 13 —388 — FT, 4 February 1983,
reprinted in 2 Iran-USCTR 51, 57.

@ MG REFIRART . ATBOFAREFE . NS IRAEF, TS RPWRRE, ACHEESR = (=)
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@ Federico Campolieti, “The Rule of Non-Aggravation of the Dispute in ICSID Arbitration Practice”, (2015) 30 (1) ICSID
Review 217, p. 228.
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VR YA AL S S () BRI 1) A 8 2 AP AE — E R BE Y 22 5% o TE Tokios Tokeles v. Ukraine 51,
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FIRESZ RIS, U fEAEROALI AT RE, Ak AT REAF AR H I B it 1 D 2 . FE Plama v.

@ Tokios Tokelés v. Ukraine, 1CSID Case No. ARB/02/18, Procedural Order No. 1 (1 July 2003), para. 2.

@ City Oriente Limited v. The Republic of Ecuador and Empresa Estatal Petroleos del Ecuador, 1CSID Case No. ARB/06/21,
Decision on Provisional Measures (19 November 2007 ) , para. 62; PNG Sustainable Development Program Lid v. Independent
State of Papua New Guinea, 1CSID Case No. ARB/13/33, Decision on the Claimant’s Request for Provisional Measures (21
January 2015) , para. 102.

® Caratube International Oil Company LLP & Mr. Devincci Salah Hourani v. Republic of Kazakhstan, 1CSID Case No. ARB/13/13,
Decision Regarding Claimant’s Application for Provisional Measures (4 December 2014) , para. 115.

@ Nova Group Investments, B.V. v. Romania, ICSID Case No. ARB/16/19, Procedural Order No.7 (29 March 2017 ),
para. 236.

® Tokios Tokelés v. Ukraine, 1CSID Case No. ARB/02/18, Procedural Order No. 1 (1 July 2003 ), para. 3.

© Chevron Corp. v. Republic of Ecuador, UNCITRAL Arb. , PCA Case No.2009 - 23, First Interim Award on Interim Measures
dated 25 January 2012 ; Second Interim Award on Interim Measures dated 16 February 2012.

@ Federico Campolieti, “The Rule of Non-Aggravation of the Dispute in ICSID Arbitration Practice”, (2015) 30 (1) ICSID
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MREFPHACRIN, PR AR T, Hydro v. Albania SEAPEBERYE KGR IEN, A9 S F 7
BB E RS 5 MR AACR S B AT 1 3, Nova Group v. Romania 5 iz A 2 H ) 9+
FEIP B SHHLIFAR R AT IR I FE T Y X 23R, 75 228 TR 2 5 BT R N R i SEBr 5 5, HD
IR AT A AR HT, ST R, Y H™ B g AR 7 14 5 B I 8 T AR SR o
T . teAh, Caratube v. Kazakhstan %%, PNG v. Papua New Guinea % . Hydro v. Albania Z&55%%
A A Al E S ek N P 0] < e e s S B i) s ) T O, R R S AR 5 1 AR
M4 A BB 2R el 5m B . Nova Group v. Romania & . Sergei Pugachev v. Russia %55

Plama Consortium Limited v. Republic of Bulgaria, 1CSID Case No. ARB/03/24, Order (6 September 2005) , paras. 40 —47.
Sergei Pugachev v. Russia, Interim Award, UNCITRAL (7 July 2017), paras. 251, 256.

Sergei Pugachev v. Russia, Interim Award, UNCITRAL (7 July 2017) , paras. 243, 245.

Luuk Uilenbroek, “The Power of Investment Tribunals to Enjoin Domestic Criminal Proceedings”, (2020) 36 Arbitration

® e o e

International , p. 330.
Nova Group Investments, B.V. v. Romania, ICSID Case No. ARB/16/19, Procedural Order No.7 (29 March 2017 ),
paras. 252, 256, 257.
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AR R AR 4 o T 9z 1 IR SRR TA B 2K
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TR L 2 APERES A, AR LR SRR i JE sl a2k
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[ 28535 — [ L 1 S S W ) < R e S 75 J T3 %% G it 1O YW o Tokios Tokeles v, Ukraine 2 fif
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R F e O

Quiborax v. Bolivia FEMHREERIWLERL 42, MOy FRMA, BE BN FRE AR
T o) ums, A (ICSID 2A29) 55 26 Z&frfrRE Y ICSID Py i HEM 1

JUEIIE, P R SR s I T AN R T4 1CSID R, 2 nl J T4 12
FEPERUR], A48 A AL S it AN RS PR ARy e B M B

3. JH AR S AL S i (AR

b 92 e rh A ) 3 A e i B AN S A 2 o S DU ) 2 (AR 2D, 285 City Oriente . Ecuador
L. 7N, Lao Holdings v. Laos %& . Teinver v. Argentine &5 23k i I\ R IR 252 1 ANAE Ja A
R o8 M 1 2 S0 A AR S s

1E City Oriente v. Ecuador ZEh, JEJKZ/RTEAMEIAMF 3 17 W41 B 386 7 5 %8 A D Ry ]
VRATERF . VRHI BT 5 AR BRI SR SO SR AR TR o B A RN A e AR 5
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hands) 502 P f i BE2E 11 JE R 2 IR FE SR 3R A Hh 2 RS AT IR R/ 4 TR Bk 5 R
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P TR R L EAT AR, X5 HA TSR F IR SRR, AR A 2B i JRsR P il
A BE A ZAEH], OB AT DABHIE—T5 8 1 A C A £ R U i SRR 30450, Bl
G R A TR AR B A RN W BE " L Holdings v. Laos vy, MEBEINNy, MFHREFA S
TR Ao, LA AL S g 432 T Im e, GAEERiR4, atE S 5 T M B

® Quiborax SA and Non-Metallic Minerals SA and Allan Fosk Kaplin v. Plurinational State of Bolivia, 1CSID Case No ARB/06/2,
Decision on Provisional Measures (26 February 2010) , para. 129.

@ City Oriente Limited v. The Republic of Ecuador and Empresa Estatal Petroleos del Ecuador, 1CSID Case No. ARB/06/21,
Decision on Provisional Measures (19 November 2007 ) , para. 62.

® City Oriente Limited v. The Republic of Ecuador and Empresa Estatal Petréleos del Ecuador, 1CSID Case No. ARB/06/21,
Decision on Revocation of Provisional Measures and Other Procedural Matters (13 May 2008 ) , para. 65.
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A ] B AZ W DL T HGH R, RS S GBIk @ 1 Caratube v. Kazakhsta e, i
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(1445 ELIE I B2 SR B 7850 W] BE AU ARIE ® 7 Churchill Mining v. Indonesia S, AREREEN R AT
HIE 5 SHAE U S SR 3 R s SR SO A ity 055 B D O GRS — 7 5B
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@® Lao Holdings NV v. Lao People’s Democratic Republic, 1CSID Case No. ARB (AF) /12/6, Ruling on Motion to Amend the
Provisional Order (30 May 2014 ), para. 13.

@ Lao Holdings NV v. Lao People’s Democratic Republic, 1CSID Case No. ARB (AF) /12/6, Ruling on Motion to Amend the
Provisional Order (30 May 2014 ), para. 37.

® Nova Group Investments, B. V. v. Romania, ICSID Case No. ARB/16/19, Procedural Order No. 7, 29 March 2017, para. 254.

@  Quiborax SA and Non-Metallic Minerals SA and Allan Fosk Kapliin v. Plurinational State of Bolivia, 1CSID Case No. ARB/06/2,
Decision on Provisional Measures (26 February 2010) , para. 138.

® Caratube International Oil Company LLP & Mr. Devincci Salah Hourani v. Republic of Kazakhstan, 1CSID Case No. ARB/13/
13, Decision Regarding Claimant’s Application for Provisional Measures (4 December 2014 ) , paras. 103, 115.

© Churchill Mining PLC and Planet Mining Pty Lid v. Republic of Indonesia, 1CSID Case No. ARB/12/14, Procedural Order
No. 14 (22 December 2014) , paras. 92 —95.

@  Teinver SA, Transportes de Cercanias SA and Autobuses Urbanos del Sur SA v. Argentine Republic, 1CSID Case No. ARB/09/1,
Decision on Provisional Measures (8 April 2016) , para. 202.

® Nova Group Investmenis, B. V. v. Romania, ICSID Case No. ARB/16/19, Procedural Order No. 7, 29 March 2017, para. 235.

©@ Alexander G. Leventhal, Threading the Sovereign’s Needle: A Philosophical Deconstruction of an Investor-State Tribunal’s
Authority to Award Interim Relief in Relation to Criminal Proceedings ( Brill Publishing, 2021) , pp. 25 -28.

- 139 -



CEIBREFZRY 2023 £ 4 87

SRR, BRORA S5 A IE SRR P AN, 38 A A B SR B D7 i A TR . IR
PN/ R A NI RS LIDRS DI E 5 ECo/SEUIE S € ST T 27 Nec iyl SR LT R B A R A e
T T RIS . 78 Quiborax v. Bolivia S, MPEEE AR S R Pl L 3 24 3575 JA5 IE 4 A Al
2%, AAESCHIEEM GB7E) MWEAUES o RS RXNE IR N B A IE S 57, TR e
AR B E 25 IE NS ICSID PSR E R . ISR SR 1CSID it Sy xof 3 A1 48 0 1Y
fad, BRI AR RRIE BAE IEAS S0 ik, e o iS58 7 b i 3
FPiTEset, Rl e RAHBTEIE ARy, JRIE AR e 400 3 10 2 HR 3 7 (R ol A BB 2 TE Rk
A AR @ A€ Lao Holdings v. Laos 58711, ZZASHE A IR S5 8] 25 335 SR 2 A6 i S K o BT — 4>
A, IFH S MERe RS EREASC, RIEAR R Y XARRL SUFIAR R 352 o AR A 8 &
SRR T A HIE R BN FERARON , H H AR AR R 5 th AR A A 5a e A,
X7 Z B ASE-S5 07, 330 i 8 o R 1 1 e e v . @

X 24 =07 R IE 2GR e ASUR B U B R T B R 2 PR 2 S AR SR E Al B YR
FEFF 7] B BORIE FE X H 57 R OCHIE N S S, s F I 7 230 oK AP BE LA ik B4 it 1) 9B
P U, ZORAE ERBOEM AL . A RNZERIE I B, MhEE F2% B e A &
BEIEHE AR S 5k, 0 2o O IRASSRIU LA HE SN AP fh 2R B I8 K 5 HE 7
SR EAGE [ 5 AR A RN LA X 43 @ FE Hydro v. Albania 2+, BRI JE MRS E LIVEER |
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@®  Quiborax SA and Non-Metallic Minerals SA and Allan Fosk Kapliin v. Plurinational State of Bolivia, 1CSID Case No. ARB/06/2,
Decision on Provisional Measures (26 February 2010) , para. 146.

@  Quiborax SA and Non-Metallic Minerals SA and Allan Fosk Kaplin v. Plurinational State of Bolivia, 1CSID Case No. ARB/06/2,
Decision on Provisional Measures (26 February 2010) , para. 148.

® Lao Holdings NV v. Lao People’s Democratic Republic, 1CSID Case No. ARB (AF) /12/6, Ruling on Motion to Amend the
Provisional Order (30 May 2014 ) , paras. 31 —42.

@ Luuk Uilenbroek, “The Power of Investment Tribunals to Enjoin Domestic Criminal Proceedings”, (2020) 36 Arbitration
International 323, p. 336.

® Hydro Srl and others v. Republic of Albania, 1CSID Case No. ARB/15/28, Order on Provisional Measures (3 March 2016) ,
paras. 3. 18, 3.34.

© Nova Group Investments, B. V. v. Romania, ICSID Case No. ARB/16/19, Procedural Order No. 7 Concerning the Claimant’s
Request for Provisional Measures, 29 March 2017, paras. 307, 324.

@  Sergei Viktorovich Pugachev v. The Russian Federation, UNCITRAL, Interim Award, 7 July 2017, paras. 317 —320.
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Study on the Application of Anti-Suit Injunction

in International Investment Arbitration
Ning Hongling and Wei Dan

Abstract: The use of anti-suit injunctions in international investment arbitration is unique, because it
highlights the multi-dimensional and complex relationship between international rule of law and domestic
rule of law. Arbitral tribunals usually regard the interim measures clause in arbitration rules as the
normative basis for issuing anti-suit injunctions. However, anti-suit injunctions can not be fully equated
with general interim measures, and arbitral tribunal’s intervention in domestic legal proceedings should
only aim to ensure the good faith performance of treaty obligations by the State and ensure investors’ right
of access to arbitration. In theory, arbitral tribunals claim that interim measures can be used not only to
safeguard the exclusivity of ICSID arbitration, but also to safeguard the procedural rights of the parties,
including the right not to aggravate the dispute and the right of procedural integrity. However, in practice,
investment treaty-based arbitral tribunals hardly have the practical need to issue anti-suit injunctions to
intervene in domestic parallel proceedings and maintain the exclusivity of arbitration, but instead issue
anti-suit injunctions to ensure the procedural integrity of arbitration in domestic legal procedures that are
different from but related to arbitral disputes, especially criminal proceedings and the right not to
aggravate the dispute in cases of specific performance claims. The root cause behind this is that in order to
safeguard the interests of the industry, investment arbitration tribunals artificially separate the
international legal system and the domestic legal system, ignore the role of domestic courts as dispute
resolution institutions on an equal footing with arbitration institutions, and blindly emphasize the
supremacy of arbitral jurisdiction. Nonetheless, it is undeniable that by issuing anti-suit injunctions vis-a-
vis domestic criminal proceedings, investment arbitration follows a corrective justice rationale, which is
limited by the scope of the mandate of the investment treaty though.
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