- »e Chinese Review of International Law
TFEFR S Nooa (2023)

ST R A R T

Mk s

W OE. AIRERERAANTREY, AN FAN Y BEEEL TREFAEARE %
HEF, R, XH “Hm” Fo “F B BEFRELHREATER, ANERZLRFRELNR
o Rdmi, “BREHmBRER CEERRER, TEEARARFERER VRS T
Y ey kirhiE R, ERAREY ZNABRT, EFTRAEFNZH B RELGERS AR AH
AatHE, HARRIULEZE 653 REK ., #3 2w B RGP M AR IR E AL
w, AR ERBT &ESTERERFFRUNALANGHGRR AL, RILT 23405 B A &95F
REBFR#AFOESZ, PEAALEZRBEANLEY “ZFH, RRFHEGEAR LY, 1ER
“RFAERE" BALME R EREF E,

XEIE: HAxmBE R AN ALY ERKS ABEFREALMOBRAS BIREk
ERFF THEFRER5

51

T

AT R EPREE AR T, AN E R AR R R AR R, — R G T B K
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/S IE= oI N Sy R 177 %2 e (U D 7/ I VU L N B e W | ES I 2 ) A D T s B A
WE5 R 2R R ARA T SEAE T, IR O [ 5 [ 3 R0 g 7= sl o mT O, A O % [l 7
1] B 32 ML U 002 T R b S A S R s o, o DA Bk Dy A B9 [ B BT ORE AR WA
Z 3

*OBRMEE, WHRRFEFE TR . AXRERE AL REEE RO E R RO (WA
%5 . 20VHQOOS) FImg 5 las 5 TR R Ssn s (BRiE) BB A (B H %5 SML2020SP005) R Btk
B ANTERRAIBE , AR SCRI 2 SCRR Y B S s IR B Al 48— 2023 4E 5 7 26 H .

© ZW (RS L ARG E RS —BEANS ErdkE), BERM, hup: //m. news. en/2021 - 09/22/¢ _
1127886754. htm; S WARSF: (EPRBTFROEERNZ 5. MR R FEPREE) , 8 ChEESRERM) 2022 42505 1 4],
% 28—29 71,

@ S0 Q022485 A 27 HAMEIRA S NESCREFHHIATICE 2, TEINMEIRE R, htps: //www. fmpre. gov. en/web/wjdt_
674879/ fyrbt_ 674889,202205/120220527_ 10693630. shtml,
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FEMCIRIRR |, 32 35 RS [ 3L G R MO SCHRR  FRil 3Z 58 M [ R IE” (specially affected/
affecting states doctrine) @ FMEAFFNEH KO T45 [ EACFEF I — MBI, RE5I 525 0[5 K 3
WA, FEREE R BRI AT b, — 2 GR35 T 0 [ G2 4k F 5 D DB iy i 7 . A1
B, I AT EPRA L EPRZAR T PR Tz e, 50 FE 5 S o [ bR wl i
FIrp 45 B0 © A 1 E PRk 2 A S ERESE 2 0 Rk 9B B S UEHE T (formation: and
evidence of customary international law) LRIRS, 1S T4 HZ M E R LK, RE X —F R K
BAHBMA T BEFPREGIRBINEIRRESRE) (FICEHR (G5emgE)) @ [Ena] LokHE
&, IR AR S A 1 3 [ PRYE R 32 A R T 52 B T

FERAZ 5 [ R BS ANUE— I 2 i BRI, SR OCHE [ R AE [ PR i AR TP s A AL
RIS R s e A BRSO, FRI SR 52 52 [ s B e 2 B A, (B [ N BIFSRE % R e
SYEAGZIEROTTE, INERERTIAIR P RSB SRR . YT, ASCES S35
FISHRER, MEIZES R A SRR, ATz e 0 SCAE E PR R E R, RIS
JE R EZE R 5 2, IS AT ERISAE O SIS, S AT RE R R S BRI Y

— HIZFZMEREEHNLE

R 52 5 [ A e i i 2 /0 n] LUB I BOLURAR (Kelsen) BYWLA, BIERAE “ARLEh TH
MUBERISCA T [ PRk A JR fe BB A R 5, AEVF 20 00 T A LGE &A™, 75 ) > ORI A
FIREAFTE.© HE92 b, 0 32 5 A [ K B 4 5 K T ST B BR 1R 8 AR e Y R AL
(privileges) s RBANN] 43, Miix— okt 7 BV S H AL — S8 FE A RH O 2, %2 ie
TEMR I KR, BB ER  E PRV PR rl AU WA A3 2 B S 2R A% R o

(—) #A 2w E TR ) E L&

R ) 2 5 ) P ¢ G 2 — AR B AT T I ) e e, R Pk e AR AL RREZRZ T (North

@ Legality of the Threat or Use of Nuclear Weapons, Letter dated 20 June 1995 from the Acting Legal Adviser to the Department of
State, together with Written Comments of the Government of the United States of America (June 20, 1995) , pp. 8 =9; Legality of
the Threat or Use of Nuclear Weapons, Verbatim Record, CR 95/34, p.47. 4k, RE¥FFX “KE" 5 “/NE” MI4%E—
HSE, BEBRE AN TrERSE RN KRE" AEOEMIR, S0EME. (EbrE ErRERBEY, 2 (&
2EESE) 2012 45 6 4, 5 188 1L,

@ ZEINET M, ASCHIZAREDN “doctrine” Ny LT, HNFE L, CReHIZEwEZ MR AT RRZ
o, HEEE B —ERGMEN " SR,

® See Shelly Yeini, “The Specially-Affecting States Doctrine” , (2018) 112 American Journal of International Law 244, p. 245.

@ See North Sea Continental Shelf ( Federal Republic of Germany/Netherlands) , Judgment, 1. C. J. Reports 1969, paras. 73 —74;

Fisheries Jurisdiction ( United Kingdom v. Iceland) , Judgment, I. C.]J. Reports 1973, paras. 51 - 68; CarrieLyn D. Guymon,

“Digest of United States Practice in International Law” , Office of the Legal Adviser United States Department of State, 2014,

p-297.

International Law Commission, Draft Conclusions on Identification of Customary International Law, Yearbook of International

Law Commission, A/73/10, Volume II, Part Two, 2018, pp. 90 —91.

See Hans Kelsen, Pure Theory of Law ( University of California Press, 1967) , pp. 260 —261.

See Kevin Heller, “Specially-Affected States and the Formation of Custom”, (2018) 112 American Journal of International Law

191, p. 205.
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Sea Continental Shelf) F|Perfr, PFESFIEEFINEA 28 1958 4 (RREZEAZT) WU 1520
WEEAS Jy— IR PRYE T, $5H . “HIE (—WR29RN) 3A Lot A S K ny — B[], JEw )2
MAREBERSINEL (A7) AR GEIHAAE) , BIE (4i20%) Sl 2
FIRERZA R R "V M, EPREBE C W M SRS, 75 S5 I ) A — i 1 PR e Ak )
b, RO i RS T AT T RSO ) 9 TR RIS S PRI KRG ZR 9 B 1], 44845 AN TR) 1)
YEH

[y, FEPREBE R, eI = PRk I BN &, — DA AT B A 2R R AR I
BN R S B, A 35 R A 52 BRI e R B R 2 Sk, Wiz (T iz ML —Ey”
(extensive and virtually uniform) .2 [& PR ik Be b 57 00 o T e (CRBEZRAZ) AT E, dEp
HONE RN Z M E R, SR CRBERAZ) MEERE, JHAEREEL THiE.© WA
RIFRIARFR, EEREBERIT- I, R0 32 300 [ A [ )™ S I i~ 5% B vk M 0
LB AT, REHIFRA AT R < 2 FILTF—2ny” HERR. s, XM “ 2 RIE”
L B 51 & — R BB

TE “ Wl B R (United Kingdom v. Iceland ) FIPRrfr, [ PRk Bef-Uia H T 4 51 2 %200
IR B, Ay, A 58 S B A A AR B v Ml A8 A FR TR 7 12 7 FEL 22 P Y > 153 ] B ik
BN C 20 50— BRI BTG, IRt E , UK JCRCA 7 T 2 & vl X 9 K 3 50 g L@
PRk BefEiZ ) 8 r ek R AR e

EAPAR Y, BRERR SE AR I A AR L ) S PR s, A T [ R N
B NFERAZ R0 . H—J2 “Rpil " (specially dependent) ¥ Ml M 15 48 3T K AR AL 56
PRI 5 0 HAR AR [F]— K I A T vl s sh i K . EBREBEINh, R M E K
Z A 2 52 B A 52 W) AR RH B ——%F i T R B Y, TR S T R TR R ——(H X R (2
DR BYZZH. (mutual ) Ja P i 75 0 25 0 222 JC BE ) AT B AR DA i “ R 1558 A 45 01l
SZRME S TEMCIER b, PRI B X P2 R SR Sk, T I [ i) 45 7
DI 5K A RN DT B AR 20 Iz 37

1 iME el AR ER SR (Legality of the Threat or Use of Nuclear Weapons )
(FICRFR “HRASGEMERT) W, Rl 322 m B R B X — WA PRk e s 2 1 e, xS
WA Ul Pl A AR AR R, S T “RRAS R LS R g OR3P
FIRFRIAL © [RIRE, SR SR IE A SR 252 i A (EA A A i ) L, 2
HITCIBA T AR E S8, AR 45 I8 L6 ) 4 52 B Re ) i 1) [l R 2 S itle, in A A 1
FAPLIL + PARRAWEE, BT, SAEXHR (B S .2 RZ&,
FEl Bk B A I) 1 3 [ A0 B A R A B T L, T 25 DA A A — PR b A A% A A8 15T ] B

See North Sea Continental Shelf ( Federal Republic of Germany/Netherlands) , Judgment, 1. C. J. Reports 1969, para. 73.

See North Sea Continental Shelf ( Federal Republic of Germany/Netherlands) , Judgment, 1. C. J. Reports 1969, para. 74.

See North Sea Continental Shelf ( Federal Republic of Germany/ Netherlands) , Judgment, 1. C. J. Reports 1969, para. 74.

See Fisheries Jurisdiction ( United Kingdom v. Iceland) , Judgment, 1. C. J. Reports 1973, paras. 67 —68.

See Fisheries Jurisdiction (United Kingdom v. Iceland) , Judgment, 1. C. J. Reports 1973, paras. 51 —69.

Legality of the Threat or Use of Nuclear Weapons, Letter dated 20 June 1995 from the Acting Legal Adviser to the Department of

State, together with Written Comments of the Government of the United States of America (June 20, 1995), pp. 8 -9.
See Legality of the Threat or Use of Nuclear Weapons, Verbatim Record, CR 95/34, pp. 46 —47 & 63.
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RN, B35 L THT [l 17 56 60 0 X 01 A2 S ) | G 3 i 3 5 1 Y RE TR, 7RIS R
H, RERFEMAL G IER IR STk, WA 5 — [ S RSO 4 % 0L
BRAR @

B 32 e Xof e 1) 52 52 W) [l A8 BB Y SCTE R P — ELEZE . A8 “ BRI T, REH
PRIk B AXUT A IE A i o P B Il TR SRR, (E AR A 400 25 O TR UL 4 P e v )P A
AN, Eh GRS AT AL it 1 ~J 58 Bk [R) R b B AT e ] 32 52 0 [ A A . IR IAH
CTHAURAE R R B VRS 1 T, B N R 2R v, DI R A B G
BN, A28, SR ERERGRSE RS B, 75 “BRase
K7, BRI AR A0 — B ROA AN 32 BRSO F A E e, H FE BRI B AR I
BB S AR A U 14 [ G A 2 B R S T RE Y AR Ok, BRI B
KT 5 32 5 W0 [ R R AT AL TN B A & e Z wp, I T R B A T
JE

(=) 4732w E RE L0 EIRTE

1. FEEPRAN

R 1 FE BRI Y mIIE S A, el 52 i e 58 RS A A b 7 [ o 2H A A R 2 A1 52
RIS, FEEPREZEPPS (International Law Association) F 2000 4F & A it & F B ili— ik
BRI PR R EOW AT CRSCRipR ORISR b, Rl 2w E R e e 25 7k,
eI PRETRSE T % IR E A E R (density) 1, (A A0 “JLlERRZEER"
MTe I ARG MRS T S S BRI 7L " J© BRIk Uh e VPR BR, TE W] I 58 52 e iy 20 B AR 22 i)
fig “AEERR, MREMRRET, K “CXAMUCRA 2D ERS 59 R, A
Se[E K5 5 SR R 9

TEEPRE Bk, ERSLERAARNE LR EHA PRIy . B — T, 40
R EE A G, B2 m E R, #aE TR, I8 RME R ZEIE 201 A 2 5 2
FE R AT AFESZ 0 o T AR — TN AE T, A R 52 5 el [ AN 2 32 X AL, B A fE
CRET A AT 5 FE BRI RN, 3 TC SR T ) R A2 e R AR L T — AR A, SR,
PRikh o tide il 7 — S AR . — 7 in, WIRSE [ S 2 B M 2 DN Dl 5, e AR AT
R EROR /2 552k, A REfdiRr s LAG S — M R B A o o5 — T3, ST RIE 98 /Y

See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1. C. J. Reports 1996, paras. 71 —73.

51 A T ] o 5 1 e 81 4ty B PR 38 R 8 RS , DL T SO AR 20— 2B hie

Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament ( Marshall Islands

v. United Kingdom) , Judgment, 1. C. J. Reports 2016, para. 44.

@ See Kevin Heller, “Specially-Affected States and the Formation of Custom”, (2018) 112 American Journal of International Law
191, p. 199.

®  HEIRASCE =R X R A e

© International Law Association, Statement of Principles Applicable to the Formation of General Customary International Law, 2000,
p- 20, https: //www. law. umich. edu/facultyhome/ drwcasebook/Documents/ Documents/ILA% 20Report% 200n% 20Formation%
200f% 20 Customary% 20International % 20 Law. pdf.

(@ International Law Association, Statement of Principles Applicable to the Formation of General Customary International Law,

2000, p. 26.
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MEEIEE, JCIe e B e fEJm = b, R A 25 52 B 5 Rh 45 [ PRk U iy ) 52
W, PR, CAERRPRRRE b, WAERRREE b, BTSSR O AR S,
AR ] 18 At [ 0 vl B 32 2R ) B 500

2005 4, LLtFEPRZ R KA T (CIBIE PR ANEENE R ) CF SRR (OFElis)) ,
R 32 R [ A B A B TR B AT SE R PE R B RS . 7 [ S S B AL D7 AU 2y, (it
FLE) FRH, BRI A — A > B PRk N, R G s B i iz BB AR, R
M, SXFFAER SN A B S A7, REORAAE etk MSEERBEE L T, Oy
SRR R R, R T BRI AR R R R P

COFTES ) Bk — 2R 1R 30 52 52 0 [ 58 B30 Xof > 488 1] B i B L SRl i s, 405
PR R, XA A 2D E RS 57 A R, 1R — A R [ 5 2
HEmE", RS T AU KRR Rtk , RUE S AR IR A 55 IR R
A BSEEE” o XFP B A B MRS e Ho—, USRI A $5 0] 52 52 i [ A7 76 A [R] 5
B, IR A Bl EEOR I A R SR Z AN S GRS, (EXHZ S A BT R E Y
H, R XU 2 SR [ N3 IX — S, B4, BN AT RE KR A 5 s ik AL
W, BV AN R A5 [ — B A Sk @

Xt T WR L [ S REAE [ P N GE v BRI 2 i [ 5, (RRFEdd ) Ao, XMIAE
B4R (case by case) o U0, 723 LEOCHE KA GEERE L, “RKZERZHE
%7 DL ALAE — B A X Al s i 5, IR S T N TE 1 B 69 R K L R 22 R R i 2
B Ay ] SR A AR 2 S T (R R b e ) A2 S [ 5 IR, IRA RE RS H T — s op
&, T3 — FL U B SRS AR S S R AT AL, IR 4 3k 8 ] s o7 4 40 A ) 2 S i [ KLY 5
Sb, KWFTEHR S ) W, A AR E PR O 2 A RS0 A ) 5 A AR — S8 IR 2 R Y [
K7, BAEZORHALE S8y E PR NIEE T, B BRI B LA M g, RIEE IR AR RO
MRS HETT . FAh, P E SR AT BE R Al FE 50T 1 B9 O T A T BT vk 1R T 32 F)
WiE o I, A B S0 BRI BN A TG, T JC I R TR T RS S B A
SR [ 5K

FIFHEAR G IR A WARE R A Z 2 (P SCRIARIEARER) IR EPREARIER LK
HHAE 2015 AR A AT AT TS o A8 FE RSB0 0l R ) b, it 35 i, SRR A ARV I %
SEMBUR R “ A IURNE”  (fitting representativeness ) o 111 ZEK0E 4 % 18 5 51 52 52 1) [ ¢ 1 512
BRIE M S AR AL SRR o M T3 2625 FEORT [ B ik Be 9 1 401) 7 36 >4 B A0 4 1) 52 52 T

(D International Law Association, Statement of Principles Applicable to the Formation of General Customary International Law,
2000, p. 26.

@ Jean-Marie Henckaerts, “Study on Customary International Humanitarian Law: A Contribution to the Understanding and Respect
for the Rule of Law in Armed Conflict”, (2005) 87 International Review of the Red Cross 175, p. 180.

® Jean-Marie Henckaerts, “Study on Customary International Humanitarian Law: A Contribution to the Understanding and Respect
for the Rule of Law in Armed Conflict”, (2005) 87 International Review of the Red Cross 175, p. 180.

@ Jean-Marie Henckaerts, “Study on Customary International Humanitarian Law: A Contribution to the Understanding and Respect
for the Rule of Law in Armed Conflict” , (2005) 87 International Review of the Red Cross 175, pp. 180 —181.

% Jean-Marie Henckaerts, “Study on Customary International Humanitarian Law: A Contribution to the Understanding and Respect
for the Rule of Law in Armed Conflict”, (2005) 87 International Review of the Red Cross 175, p. 181.
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(19 6] 8 A A 0 15 1] o 326 0 T A A TR RIS 7 0 AR R, n 2R L B s R A T S A i DA
T S 7R R 301 52 32 i [ A A - AR AT R ok 23 s 20 e ] 52 R R = 002 Wi ) 2 S0 ) 5 52 B 114
FEME, XMW S RN 2 E U I [ 5 2 R B, R E A A S
BB T, REBAFE “EEEEEE” MR S Rl N B
&, N A2 e R A A M AN T S T O A A, T TR A R O S B A
=R IGURFC A 25 32 20 i 6 B8ORS0 52 e 1 [ 5K .7

H 2011 4EROK, EPRIEZ B SXRERER Rz M ER KT BN (4iewR) M—
TRIIHEAT T BN TS BIBHE . FebIR) (ZRERESE) 26 9 WUME, “ EPPAS SIS, NIE 2475 A
4t Z BVRR IS ) L BB O SR, AR RRTE R L A R BB PSR — SR DU AT
X —HE, 75— & RO A SIS S, Ml 2 Bl R iR T A TR E R
MARE” . BARE, &R0, XS 5EETEACFEAAE, SRS AZERE,
PR T T G S T A Uk — B Pk A N A L, DA R — R FEI Bk A TE R TR, i e
AERMEE, TS RBATaCEARTS, BFEMFER . A% IRIER NS TER LR
AU — [ E A BRI, R I PRk Be BoA X — e o s 1 FH AR S, i B
IO AR E S AF B BARE 5 N A AR S [ RSB . A B X — 2 A S5 E w3
(2 LA IR, XN 24 FCR 5T o ) B RSO sl S S B T IR S Y — D T B e, AR
SRR TR 52 500 [ 8 A A VR D, A4 i — AR DX Sl s XU A U 5 T T e & 4% AR A
TEH©

A IO e 0 4 BRI AS T BRI 0l 32 52 W) [ S B AR T AL BE , (B ERR,
(BB HS) 59 WG T2 38 MEREUE, 2B I R nl EIER . fl JC B B Lt
1] PRy S B R g s > B8 T B 3 AU 9y b BE 50, TR X b CRpdil] 32 2 IR ) [ 2 mT A AR
RATRI RN, T ELIX Rh ek I A R4S K7 . ©

HI T4 07 7 BORRERR BRI, 51 325 [ 4k (SEIERES) 2016 ARRA M £ T,
(ELSESCAPFEAT SR IR L DAl ) 58 S B A3 3 PR IR, 45 31 52 5 i 1] 2 94 S5 B R A Ay T8 ) 2% 6 )
o XBISCENAE 2018 4F Tl g Y (S5ie %) hRRERgy, B PP s ey, i
JEA— AT BB N RS, Rl 2 50 S0 sh ol Ay al -5 P A SC Y E X 2 5 50k

@ AALCO, Asian-African Legal Consultative Organisation (AALCO) Informal Expert Group on Customary International Law Report,
24 March 2015, paras. 47 — 53, https: //www. aalco. int/54thsession/ AALCOIEG% 20Chairman% 27s% 20Statement% 20and%
20Special% 20Rapporteur% 27 s% 20 Report% 2020150324 pdf.

@ AALCO, Asian-African Legal Consultative Organisation ( AALCO) Informal Expert Group on Customary International Law
Report, 24 March 2015, para. S1.

® AALCO, Asian-African Legal Consultative Organisation ( AALCO) Informal Expert Group on Customary International Law
Report, 24 March 2015, para. 52.

@ International Law Commission, Report of the International Law Commission Sixty-sixth Session, Yearbook of International Law
Commission, A/69/10, Volume II, Part Two, 2014, para. 223.

® International Law Commission, Report of the International Law Commission Sixty-sixth Session, Yearbook of International Law
Commission, A/69/10, Volume II, Part Two, 2014, para. 168.

© International Law Commission, Report of the International Law Commission Sixty-sixth Session, Yearbook of International Law
Commission, A/69/10, Volume II, Part Two, 2014, para. 182.
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" O EPMERRSWAE (BB E) BCEES, WEES T “dulREEERT hrie
Wi Fah, (EEIRRER) WHRERIEER, “ RRSZ 52 1 [ 5K — TR AN I 24 e B A oA i 1) ) SR 1 A
J1a” @

2. R Y

ST E PR E BN S, PR EPREAI A RIS E A, ERW SRS E
KRHEL Y MAMKEERELE T, EEM OB, EZ 0GR, R AKIAE HR 5 32 5% 0
E XIS W E PRk ey S, DR s e E PRk, H X — 8 E O &
ST A O

BEXer HFERZR RS (R, FEEIELEZ USSR oh 5k 2 LAl — A E &
PR32 BRI R R R AU, AN G (F3h) 25078 A5 E B XA G TR g
HZBVRERI SN o X, SEENTIRTE . “IFAEREAS S i whe b 28 ) [ SR04 1) 32 52 i ———3X
SO GRS A T S R SC B, R A IR B Il AR 2 5 D7 s 1 T R LA R R 0 A2 s
M, @ Pk, SEEAFRT (DRt ) Ak E L 5 E R SE ERE R R R R A
ZEVRER A E X — 45, ik R EEEZR R T A 20 D 245 S5 T 2R Y K A E
KEFraA bz mAgEmiTsh, FImMEAREMLERER”, WO S0 ez E R .0 5
EEPFEEL R, JA CEKET M AR RE" & E PR A GE 7T 52 2R 5 0
EESESI

UeAh, RAE AR RREARE” b, R A0SR TR T AR Z R i e . AR, —
S E IR 7 CRRRIRAZ) %5 10 AF 5 ATh A H2 32 1 1 0l v i A5 R g 0, 3t 2 LAIE
ARSI RE 0 > LR PR RN o © 8 ] A AR O 2, O S 8 A EL ) 2 0 2 3003 D) 52 i £
JUFTA BRI e 20 BRI, SR AT B8 IR 0 SRR O nEr ik, 7E “Baas s

@® International Law Commission, Report of the International Law Commission Sixty-sixth Session, Yearbook of International Law
Commission, A/73/10, Volume II, Part Two, 2018, p. 136.

@ International Law Commission, Report of the International Law Commission Sixty-sixth Session, Yearbook of International Law
Commission, A/73/10, Volume II, Part Two, 2018, pp. 136, 146.

@ International Law Commission, Report of the International Law Commission Sixty-sixth Session, Yearbook of International Law
Commission, A/73/10, Volume II, Part Two, 2018, p. 137.

@ EF RN AZ 5 e [ G Y SR I A, WARR MR BT A MRS SUA Ty, TE AR R AR,
A Z/D AT AR E SRR RS E S . B S E Iy, S b 2 R B R AR B AR R ML
HAEE . 3Rk E7EE G BV E PR A LR 7 AA 28 B2 b 835 3 B 19 SCRF 32 3. See Kevin Heller,
“Specially-Affected States and the Formation of Custom”, (2018) 112 American Journal of International Law 191, p. 200.

® CarrieLyn D. Guymon, “Digest of United States Practice in International Law”, Office of the Legal Adviser United States
Department of State, 2014, pp. 296 —297.

© John B. Bellinger III & William J. Haynes II, “A U. S. Government Response to the International Committee of the Red Cross
Study Customary International Humanitarian Law” , (2007) 89 International Review of the Red Cross 443, p. 445.

@ John B. Bellinger III & William J. Haynes II, “A U.S. Government Response to the International Committee of the Red Cross
Study Customary International Humanitarian Law” , (2007 ) 89 International Review of the Red Cross 443, p. 455.

® The United States Department of Defense, Law of War Manual, p. 32, https: //dod. defense. gov/Portals/1/Documents/law_
war_ manuall5. pdf.

© North Sea Continental Shelf ( Federal Republic of Germany/Netherlands) , Reply Submitted by the Government of the Federal
Republic of Germany, 31 May 1968, paras. 407 —408.

@ See G. M. Danilenko, Law-Making in the International Community (Vol. 15) (Martinus Nijhoff Publishers, 1993), p. 95.
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RS DS SR ES R T T 4 32 R [ S, LGB IR AR R ] 52 5 e B
— I AEASE A BREPME I P R LSz . SEEAERI9E PR S AN BEAE SR 5 (1 [ 52 14
Xt T A 1A FAZ R s 14 2T SR @

= HAZ R ERE RIS S B

(—) EREMHHLSE

SRR Z o E SR C 5 R EI A E PR ZUR E BRI 1438 JG T, [H— S A
(TR EUTI ARAF RN FE 0TS o ST, 45152 52 0 [ S B8 T ) e KPR, i e 9 4R o
Joigde “RMAT g RN B, AREARORARR L BRI, HE W EHEON I R X
BEAP A GHR Z MIBA R KK, R e P B A [E Pk AR 2 P i S5 PR

LAy "

R 32 5 ) [ ¢ B S T AR 1) X 4 R 0™ AR R R E W) (affecting) IR, b ) N4
R T MU L 22l RE R IR LR M) (affected) MFEISE, MG EPIH, A H MRS
Wo —FULEIAT , FERI 32N R BRI B3 2 SRE I, I RSO A E 5 XM
RS TURIA T — [ 2 AT Sl AT B AR 3% T 2T B R ALY R T A 2 i, s E A AR
KM EPRETT S, Ik - Z/RE (Huge Thitlway) A, 4532 BURHIIRZ I A9 [R5, MR
RS BRal s e s G AR R S 23 BT e 4 AR R 7 @

TERG T BOr WA KI5y, A imii, JARE “TEsOR EA RGeS A
A E KA 22 2R m,©C m CH AR M E R IR W A XA AR
(¥ [ R 1 S BRAT B B 22 (39 7% 1 ) [l s T ¥ R DG 11 ) 5 9 R A RS 4 56 T 9 S B, bR
REWL o BAIURYE, ov B EFRAM 5 e E S8 EARRIRER™, 0 H “Ab Tk R
AR BOR BT, 2l B 7 [ PR AGHE T SR B B A 3B 7 T 52 20 R S e © [l RE
WHIR - i RF (Michael Schmitt) R 3 32 45 5 52 00 [ 518 W 45 S8 58T B9 IR 50 45
H, “ETREMNERE, UAERFESH5RAEMR, ERERXAEL T, FERAEE
HLAE ) 25 1 S AR Mk S 3L @

@®  Legality of the Threat or Use of Nuclear Weapons, Letter dated 20 June 1995 from the Acting Legal Adviser to the Department of
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“Specially Affected States Doctrine” in Customary International Law
Chen Xidi

Abstract: In the identification of customary international law, states specially affected by the proposed
rule should be given greater consideration than other states. However, the precise meaning of “affected”
as well as “ consideration” has not been fully clarified, and the effect of the rule has not been well
clarified. Nevertheless, the specially affected states doctrine has received considerable attentions and
application among international courts, major international organisations and state practices. The existence
and content of the doctrine have been controversial in many areas of international law, and the divergences
among the parties remain significant. The continuing international debate on the doctrine essentially
reflects the different views of states on the understanding of the principle of sovereign equality, and
reflects the contradictory national interests and imaginations of the international order. It is necessary for
China to take advantage of the opportunity in the development of the rules, adopt a balanced position, and
propose constructive solutions in accordance with its position as a “responsible world power”.
Keywords: Specially Affected States, Rules-based International Order, International Law-based International

Order, International Law-Making, Sovereign Equality, Identification of Customary International Law
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