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R A L[] 5

— R E R FEBH WTO — & ] /b 4 38y 52 3 I 2 5 Rk

A EEW

# OE. AFAWA IR AR, .FT%’E HA B R 5 RGN 5 k) EAR RS R,
MH, AFEEFTRPEAERSTH, MEAAZWBERET M EHHAT WIO —f&# sh &2, &
f, — A S48 B FRIZ R ﬁﬁm*+&m%%%7%%lﬁg%ﬁ@ A 3R AL 8 T A
RO MR T, HiRiE T — B SN 5 300 “— M7 o BN B, AR ERAILER
R L EAELR, RERE, —OISMEHAEE BT X RS R E B RIRB R ILT F
%io — &, —MBIINEBIIANT ERFHRP AP ROITE B e Feh) B FEXGRF 7 X, 57—

, BT HRFHL AEE S ik 6R Bk KA A BREAE, PR ALY BE LR
%z\%a éﬁﬁ%%« B iR HEF RS AL, AR T — RPN EF T E Z I, R kAP HE K
15 W é&ﬁr;—ﬁiwfm%%}m fRRER A R A E S KRR E LG RNEEER, mELA
f?é’afﬁ L o Z A, R, AP EUE T BRAUUE B X B 42 5] WTO 4, rﬁfzu‘ﬁiéjy‘%iéii\ 5%
%ﬁﬂﬁ&,&@ﬁ@%+ﬂ 3. BEVAARILmAES SN E R TAE, AS TR, %4
B E It CWTO BB 987 0938, sy S EA #éiﬁ%ﬁi&&‘%)%é%%ﬁ‘%?&

KW, BEZTE —M&pINEH WTO 2414 ISDS #EER  BHERAT

H?&dr

5l

[l

T X 48 0 — 2l [ S (R SCRRTAR 1SDS) ALY IE 24 Efa L, © B A [ [ bR 52 5 Tk 2%
F14: (FCfEFK UNCITRAL) #2H TEFXFEE—2r: . fhi R A ENE . RlziehzE . BURBLEIAg Rk
BHEZR @ [l AE LAY, HARAS B IF AR AR HOE , 1N S 1SDS AL 6 45 8 [ = AL AY et 61 . @

R, HERFEFREERMI R, e, RN, BB REEREM LU A SO R 4% BRI Y
JeviTa) i ] ¥k 2023 4E 1 H 20 H,

@ See Susan D. Franck, “The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law Through
Inconsistent Decisions” , (2005) 73 (4) Fordham Law Review 1521.

@ See Anthea Roberts and Taylor St John, “UNCITRAL and ISDS Reform: What to Expect When You're Expecting” , EJIL; Talk!,
5 October 2022, https: //www. ejiltalk. org/uncitral — and — isds — reform — what — to — expect — when — youre — expecting/.

® See Jason Webb Yackee, “Toward a Minimalist System of International Investment Law” , (2009) 32 (2) Suffolk Transnational
Law Review 303.
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(EPFRERS) 2024 5 1 4

AR E X AR T8 ] SI2 AR S 55 19 47 K At o U ] B 5 W 06 S 1 O B8 ) 9 A ok A 2 T I O ) 1
firo NUEPASLAERRE | B B ARV . S RIRE SRS 5 , ARIEESRI T 2RI R
WA T HAS AL Q. Hirp, ZEEPRIHEPME  (international investment agreements , T SCHRIFR TMAs)
HABL A S 25K R AR 1 [ i e B9 B0 2 B BRI TTAs B8 A T LA (1994 4ECBL S 5 5 B Py
SE) (CFICHIPR GATT 1994) 5520 %%, (M55 515 MPhsE) (R ICRIFR GATS) & 14 KA
— R BIGN SRR, TERT TAs AL WTO — MR BIS Sk 453K, FIFR “WTO B4 @ 14k
PPEPRBCRE AR B RS T, As 529 E B H I — R B SN [ PR 51 5 2 i ik, g~
BRI IR 2 AL EOR B s SR ELIESE 5]

SR, HATAPEEXS “WTO BIBAN B A ey 142y End kg ik, i, e E% S
RS2 (TR 3CHFR UNCTAD)  SGT I BREBEH 2 5 U T S ST Eco Oro ZEXT “WTO 245
AR 1 R4 Rt 5 R M A TR ARV, © W MR TE I 0 — UR AT AR A 5 R BUR I E T
A SRR X S A LR Mt GE R S, 7ERAZEE SRR R bnie e, iz 200
THGEREAAESIOT (non-disputing party, FICHEIFR NDP) UL, LA E G2 AU A 1R 3C
RS S A G 2MEDL (state of necessity) HIZELHE, N5 A HERRIG DA T (SR @

HE R IE WTO ARS8 1, BB Ok B —f RN ER ", & E#HAE
o H BRI 23 55 PR E TR TEAL . © 2023 4R (TR Wor, EERERERHES S
FRIXF S [ 5 B T A ] 6 XL ) 45 T A ] ) S 6 A ] o & e A IS A 4 R A 377
Hh [ B 5 | PR e RN A5 A AL |y el BT g O SR AT < DR B i Ay A Y ] B Ak

@ I, Metalclad Z2HIY SKAFREA M NAFTA TR 19 H i1 55 % 51 2 T3 E A A TR R EOR B PR iR in e, %%
PR ARG A< T8 1 BORF AT AR P AR, (84580 T 95 1 BIT JE AR MBI, See Céline Lévesque, “Influences
on the Canadian FIPA Model and the US Model BIT: NAFTA Chapter 11 and Beyond”, (2007) 44 Canadian Yearbook of
International Law 249 ; Metalclad Corp. v United Mexican States, 1CSID Case No. ARB (AF) /97/1.

@ WIHREER . WSCR RARRREOR AARK T 5 . B RIACRE B AR AR LTI BIAN, BUX ST B
See Suzanne A. Spears, “The Quest for Policy Space in a New Generation of International Investment Agreements”, (2010) 13
(4) Journal of International Economic Law 1037.

® SUWIKMEE, EMS. CRIEFAIMA T BIT FISMGRAY Ik SRS, 8 (HEPRFSUIT) 2022 458 3 1),

@  HESCCER T B FRIA R “ WTO-style general exceptions” B “WTO-style general exception clauses/provisions” , AKX 7
BARIBEEE TR “GATT/GATS-style general exception clauses” ,

® Eco Oro Minerals Corp v. The Republic of Colombia, Decision on Jurisdiction, Liability and Directions on Quantum, ICSID Case
No. ARB/16/41 (9 September 2021). ZFW K (INER—EHE T H BB 5 PhE) (2008 47), HES 2201. 3 F— M fi
HMIE . “BUE 8 B (RWE) WiE, HEEMCISREIENY S RO AN R BE s R T AR AR G LA, B M AL
Xof [ 51 ) AR 5 AR BR R, A s AR AT N AN AR R BELLE 26 24 77 R I BT RS (a) TRIPAZE. S
AP A A, A2y PR AR R NZS | S A i AR A A B T AT IR AT, (b) A PR ST
AT SAYPANERIEM; B (o) R AR A R AT #E s B AR TEIR

® See UNCTAD, “The International Investment Treaty Regime and Climate Action”, ITA Issues Note, Issue 3 (September 2022) ,
p- 8.

@ See Eco Oro Minerals Corp v. The Republic of Colombia, Decision on Jurisdiction, Liability and Directions on Quantum, 1CSID
Case No. ARB/16/41 (9 September 2021 ), paras. 826 —837.

® ZEHUN . (BCRIFHC40 AR R A BT R A AR S R EE), P ELAKIM, hup: //www. npe. gov. en/npe/c12434/
¢541,/201905/120190521_ 296128. html ,

© See UNCTAD, World Investment Report 2023 Investing in Sustainable Energy for All ( United Nations Publication, 2023),
pp- 8, 17.

W ST ETERE E BRG] PRGNS 0 S E R IR (SSRGS J7 ALV D MRS R ) ), ST R
(b A RGE R E BRI AU G E A E S0, 3 (EBRBERABTSE) 2021 4F55 3 11, 28 13—14 1L,
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BRI AR 3

FF7 R BR AL AR e UL, S S DAL DU R0 2 BRI ) E 2 5 3 A, v B B | 4R [ BR
PR e e R RS HON B B AR IR TR

“WTO RIS Halfsse ke | ZRIE EAE RIS A I AR, 2 [ Bl B el vk A9
—UEA R, AT (A EAERI AR R BEOR 5k, sRE RO AR RS
FAVOTRIEINZ —, P EYRTER TAs 2207 T 21 Bha2al, X lfese kR m % A st o B
AT, HELARE O AR B s HIREE . 97 L AT ] oA DU A Bip 8] 4 7 R e 4 H
B, WPRESIER, B R, R TAs DL (K2 KSR IE) (X
f#Fk RCEP) ToRY4 “WTO BIFISN & 8 i To Bt G o be HoAg g . [ NGB R AT W5 4 T 70 A
Pt WTO — BBk p s 5 5 M SE B © TEA W10 PR Se e 2 i, — L8[ AMYT 5 2 B 3]
ot WTO — B BiIsh sk s Rl e S IETE, PP IRER T XA BRI, DA RS 4
243 [ S S VR T AR S A A X SR O e AT WA AP RSB i , DB S RO RIS A
T KRR, BRI Y [l AR R WO BLBIAL T A H VR AS, (HERZ XA
XA BEIEIRIT @ ARSOR 456 BS RS2 B, H 0 7% 58 45 249 113K — AL DU 1537 S A 7 b 4 552 %
UL, AL RERTCHEINE

ARICF—TRWITE MAs - “WTO BIGISN il i, gF 9 E L, LRI R AR Y
B, TS E IR G SRR, WIS BT 3 DR P ARIE IR T WTO L4
S 1y e 5 o Bsh JEbE, BUEHIE VG BRSO A RS, SR = BT E PR S
55 E PR GOE R, Eas “WTO BUBISL pyu R T, BB A DUAE MR S e

O SN (G DUEPRE R EPRRRE" ), 8 (hEdaRE) 2023 4555 130, 483132 3L,

@ 2016 F T EFEHIESTE P E FR N (RS EN), Hrh a5 S RS R e — B B N I E
RIEEEHRI ., ATHLRIATHE,

® See Manjiao Chi, “Addressing Sustainable Development Concerns through ITAs; A Preliminary Assessment of Chinese ITAs” , in
Julien Chaisse (ed. ), China’s International Investment Strategy: Bilateral, Regional, and Global Law and Policy ( Oxford
University Press, 2019), pp. 100 - 115.

@ ZURK. QB EESMEFHAEP AT SR), B (BEYE) 2022 4E55 11 ), £R 181—182 L,

® (ME—HEZAMASE) (2008 4, AMTSPE T CHFR FTA ) 4200 5. (T E—nE R #R 5T HE)
(2012 4F, WA EBEHME T SCRIFR BIT) #733.2 % (HE—BARFE FTA) (2015 4F) 559.8 4%, (PE—AREHEH
PIE) (2009 4F) 516 %, (hEFHE—RBZFEUME) (2017 4£) £59.1 %%, RCEP (2020 4) #517.12 %, Fn,
PORHN (TEEE—EED FTA) (2003 4F) 20.2.2 %,

© IR T Copper Mesa S88PLT 2016 4, N IUA WHIE BUR S (ERT AR E R, RUILRAESS & MR Ee, —Semfoest X
S HAs H1)7 SCRY— 50, B “WTO BUFIAh" A AREA L 2R 25 . A HEBRHE Al A 4 mll o ELRE it 2Rk . 2 WAL
¥ (PR PNE — R BIINEFAERNTY , # (MM ZBOLRF4R) 2016 4555 3 #; 8. H#l. (Pl
BRI EPN “—RBIIN FTFR—Lh i3 BB, & (PR R¥EMm (a3 ) 2017
AEEE AW, LR CWTO BUHIAN IR FEIE THIARSFN LT, SUM—. (FieH— R ERRE
T R — B BANY | 2 CHIRBOEFBEAIR) 2012 4E55 6 1, MR . (E BRI E — B 41 45 3k BT 5%
5 WTO SFEEA DO R 28, 8 GRATe) 2014 455 11,

@ See Andrew D. Mitchell, James Munro and Tania Voon, “Importing WTO General Exceptions into International Investment

Agreements: Proportionality, Myths and Risks”, in Lisa Sachs et al (eds. ), Yearbook on International Investment Law and
Policy 2017 ( Oxford University Press, 2019) , p. 305.

® See Wolfgang Alschner and Kun Hui, “Missing in Action; General Public Policy Exceptions in Investment Treaties” , in Lisa
Sachs et al. (eds. ), Yearbook on International Investment Law and Policy 2018 ( Oxford University Press, 2019), p.363;
Giines Uniivar, “A tale of policy carve-outs and general exceptions: Eco Oro v Colombia as a case study”, (2023) 14 (4)

Journal of International Dispute Settlement 517.
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(EPFRERS) 2024 5 1 4

Pl 5 TUE B0 . 575 DU AR 3 25 S AU AR 48 WTO WA S ABGHE “ WTO HLAIAL" 2 fif ey e
JRSBR, 8 4 240 ] DAy i gt R AN 5 P R B SRS

— fllzA: WTO —#EfBsh &= i

(—) “WTO #4864 2 ALK

“WTO BIGISN 385 AL & — BB SMMG 3 TARRIE——25 R B2 ER BAr . BRI CR IR E
i (nexus requirement) , PLSAS [l EAPE BT R S 7 SN ET T (chapeau) . “WTO #4541
AT GATT 1994 £ 20 5 FIET GATS 55 14 ZFPIFPSERY, Brd fREAE T4, v a6 IR
PPIX — AR [ A OCTE R BOR B AR, © T 2 0 PR v N I PR B R, LR T A S B
MHESE . MR, WA B RPN SL R B _E Tk AR gh — & g, i, (i E
—3HVE 2% FTA) 1 RCEP B)— MBI 7M 430, GATT 1994 25 20 4%, GATS 55 14 & M H M4
VBB WS M ZDE, SRR 2
AX “WTO TN AR Sk el JE I 2 20 tH42 90 4FACR .® [ 2010 4Fik, F4FEIT IR
HAs FPE2—FLL ESIAT “WTO #fish” . BAKIME, 78 2010—2015 4E[RIZETT HAATFRY 113 £33 11As
A S1AY (45%) & T “WTO HIfFISN | GATT 1994 2F 20 £5H1 GATS 26 14 £aCRER— Bl o145 15
85% M1 15% ¥ UNCTAD M 2012 AEFFURHFLESEH: “WTO BIFIAN 75 TTAs FRARAF 3 i d4 S 2021
SRR FROR IR R, T 2020 4FZRZE HANTFRY 9 43 TIAs WA 8 e T —efilsh ok, ©
RS KRR EE . Rk EREA KA “WTO BN fsik, VF2 W E R 0K 4
GATT 1994 5520 %% D GATS % 14 KOs L5 G W 551 N 5 ORe L B — B B A MIIN] , FEDH AR 55 B
I, 7R im0 SR X I8 U vt ml DL 2SR i O R TAs AT BRBE b | A “WTO 7Y

@ See Andrew Newcombe, “General Exceptions in International Investment Agreements” , in Marie-Claire Cordonnier Segger et al.
(eds. ), Sustainable Development in World Investment Law ( Wolters Kluwer, 2011) , p. 361.

@ B0 CPE—HTE FTA) #5200. 1 45, RCEP 55 17.12 4,

® (nEER—L R BIT) (1997 4F) 4517 %,

@ See Amelia Keene, “The Incorporation and Interpretation of WTO-Style Environmental Exceptions in International Investment
Agreements” , (2017) 18 (1) Journal of World Investment & Trade 62, pp. 65, 69. %34h, #4li UNCTAD 4til, 2011—2016
AR ZEEE H S JF RS 110 ) BITs o 43% R T “WTO B! | 48", See UNCTAD, UNCTAD’s Reform Package for the
International Investment Regime (United Nations Publication, 2018) , p. 70.

® See, e. g , UNCTAD, World Investment Report 2012 Towards a New Generation of Investment Policies ( United Nations
Publication, 2012), pp. 84, 90; UNCTAD, World Investment Report 2013 : Global Value Chains: Investment and Trade for
Development ( United Nations Publication, 2013), p. 102; UNCTAD, World Investment Report 2014 ; Investing in the SDGs: An
Action Plan (United Nations Publication, 2014) , p. 116; UNCTAD, “The Changing ITA Landscape: New Treaties and Recent
Policy Developments”, IIA Issues Note, Issue 1 (July 2020), p. 6.

© See UNCTAD, World Investment Report 2021 ;. Investing in Sustainable Recovery ( United Nations Publication, 2021), p. 131.

@ filn, CHINSE—ENEE FTA) (2005 4F) 256.11 5. (HimE—HA FTA) (2007 4F) 25 83 %, ( L HH—@MALE BIT)
(2012 4F) 5551 4., (ERBE—/RTIUEE BIT) (2019 4F) #5321 4. (ELWE—ERRE BIT) (2020 4F) 45231 4%,

® B, (HmB—iiE FTA) (2005 4F) 25212 % ( HA—EEEATHKECRE) (2011 4F) 55112 45, (EIE
JEPH W —ah E 2 A TR YIE) (2020 4F) B 11.1.2 5%,

@ Hm, (PEARBEFEE) (2009 ) 16 &, (PEFB—RELFEE) (2017 4F) H9.1 5%, CHimbk—
W JeWMSs 5 M bE) (2019 4F) 453.26 %, (LIE@FI—Rieg BIT) (2020 4F) 5% 14.2 %%,

© (ARMAEFETIZ—IEEBRXPE) (2017 4FEIT) 5522 4 (REATREE) (2009 4F) 517 %,
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BRI AR 3

s, ACKHGE I TAREAE Y g, HA, LHH | FHELLIEXS “WTO BFIAL i
Pt 7 EZTT0R, A 2004 4F, INEEK BIT JUARC AN GATT 1994 25 20 Z8m— MBI SM 30
A, WV, ENRE . BRI, SEE AR IR ST UE AT RN TR WTO BB YRR ©

TERAETT L, BITs WA “WTO BUGIAL" — AW ORI, M FTAs — BB 425 IFA
(incorporation by reference) WTO — IS5k, A FH K HA Ry “IRERES” M “[H4ES
B LW fhn, (P —ENEE BIT) HUE !

K Fe 2 6 AEAT 1 25 3 TR AR AR Sh [k 4 2 18 i R AT 48 2 AL Ik a6 69453 b
o, AN TAT R LEM, o) BPALEEIEPARRF; b) BPAE,
HHAD G LGSR o) AR T L AL DI TR AR, d) RP R
R, QA MRS A RTR; o) RPAALR, XA, B EEAL FH{eEE
H ik O

B, OnER—MKEZ A AP SR A UE) (T 3CREFR CETA) HUE .

ATH8F (%K) BY (%FWEL) CH (FEHMAFB) 4984, GATT 1994
B 20 AR ANA MBI A LR 4, R A M, GATT 1994 % 20 & (b) AWM
Fo L AR AL . AL 0 A SRR L E W IR ©

“WTO B4 5 TAs BEA ) RIEMEHLE] (flexibility devices) 3 3 X, R 7% AL H
WA A RINER =) . B TICEE LA R T RE A & [R) Bl i A i, R EEAR 2 R A TR
PR RTEIENLS], DMERE ST () BT aR 55 80EL 5L, RIGMENLE Al 7>
WS BSCHLERT (explicit) FIZETf#REAY  (interpretational ) oD TIAs 1510 52 B 22 {0 e —
Aol A PERILT] B e AR X it G (0 SEAA SC S5 EAT T M e T — A RS PERLAR 4 AR 2 Y
“IRARZEFZE” (essential security interests) FilFh . ANHEBRH i ( non-precluded measures) 53K
AL ERE RSO, BORFEREEWISCIE | SR AN E B RIGHEPLH], 2 “WTo B4 5
LAPISMEIRAIR] e — o T E B A a2 a2 gy . R3320 @Brfal, ARKH
RENIEDAFMEHIE, 72 LRTEOT, A0 S0 T8 2R 18 = 3R

@ S0 (BRE—FnE FTAY (2019 %) 559.3.3 %, (BREA—MEREMMAT R WE) 55 28.3.1 4. (BKE—Hmn
WeBCR R E) (2018 4F) 452.3.3 &, (BREA—BMBIRMAIPIE) (2019 4F) 4.6 4%,

{INER BIT #EAC) (2004 4F) 26 10 %%,

Z 0 (BTIEFERE BIT yEA) (2016 4F) 455.2 4, (VU BITJE7AR) (2015 4E) 45 11.2 4, #516.1 %%, ($#50 BIT &
AY (2016 4F) 55 12.1 4%, (EREE BITJEAY (2015 4F) 55321 4%, (BEI&AF BIT J5AK) (2019 4F) £ 21 4%, (2dk
B (2016 4F) #1401 4%,

@ See “Common Exceptions and Derogations”, in Jiirgen Kurtz (ed. ), WTO and International Investment Law: Converging

® ©®

Systems ( Cambridge University Press, 2016) , p. 193.

(EP—EE BB AR SRR L) (2020 4F) 55231 %%,

CETA 5 28.3.1 %,

See Anne van Aaken, “International Investment Law Between Commitment and Flexibility; A Contract Theory Analysis”,

(2009) 12 (2) Journal of International Economic Law 507, pp. 522 —531.

Qe @
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(EPFRERS) 2024 5 1 4

(=) “WTO R4 4 #hxEH

T HAs PR TAESCH: (travaux préparatoires) ARZDANTFE, “WTO B AR B it 72 2 1K X
DB RFN DT s g0 Uk Y SR, SF Y EE HANE S G R RE (W NDP EIL) AR R A SRR
g, dERE, AR UL RS TE—E PR B4R R “WTO RIS ik R
— g, < WTO BIAL BAEsRAER 2 Dy AR BOR H & AR S ), JCHAE
fife . PREEAUE, < WTO BUBISN" JLF-HREL S GATT 1994 %520 45 (b) T (g) B.? 1E
—LE[E Ak, “WTO BUGIAN RES 1S ISDS #L a4 B 2% 5B A0 D] | eI J7 F) £ 1977 7] &
Ji&, JEHEFEORER 1SDS HLHIAYRTHE .® “WTO BFISh" T FE iz A FH i A e P il B4
Hoft RIEPENLETC: EAB AR, 2 2 [ 925X — R A5 K BB A RRh FE R R0 PEALHI A 2
L E | iy sUR B AR AR AL | (@R . PR SU E H A

B, IEKRTE Eco Oro ZEHhidit NDP R L1 M BE IR TR L R Y BARXS MhEiE T
Ry, HANRER L AR AT AR, NDP S AT I (BN AR AL A 20) 26 31 4755 3 s
JaSE (subsequent practice) ,® JEESEA{E AU 5 )i B F-BX  (authentic means of interpretation ) ,©
MRAEINERET NDP UL, — BSOS 245 TAs J7 5 ARSI B 26 20 H AR 1
RIVE R AE FE R BT 00 SC 55 S ORGP | A SRR AR LS5, 2= T HAB SGE AL, gk
i G T T e vd AR TRl R RN ZR BB 1 LIS [R] A R A i A — M B A Sk, BN, 7 — 0
TR e SO EUSCASR, A I S AR R s R R (IRt ) | EAfR DA HAR Jli ) 4
e, P A — R ISME . — RN R R A R A SE B < 2242, fifi %
Py LG5 ZJBATRAR R RTE , PRI, SRR AR 2 S 55 2 — e s i P B A =2 5L

ZE AR JE— BT WTO BUGIAL" R R IEHEALHRI A OC R, ko M EUE i i S i e ik
(argumentum a contrario) ﬂF%E%E/‘Jf@Fﬁo Wﬂﬁn, (ﬂ%@ﬂz—%ﬁﬁﬂiﬁﬂﬁ%ﬁ%*nﬁﬁW%> E/‘J
JETERRAE « —BCIAIAS I 1 58 AR T8 AR A0 1 24 W H xS “ AR R UEIE i Ah 50 A4k vt
HRPEEMERA T, D G E AR B (codify) DIFEMEES FRAFB AR T “EMUER” 1

5
B &

@® See Christoph Schreuer, “ Diversity and Harmonization of Treaty Interpretation in Investment Arbitration”, in Malgosia
Fitzmaurice et al. (eds. ), Treaty Interpretation and the Vienna Convention on the Law of Treaties: 30 Years on (Brill, 2010) ,
pp- 137 = 139.

@ Yannick Radi, Rules and Practices of International Investiment Law and Arbitration ( Cambridge University Press, 2020) , p. 197.

® See “National Interest Analysis [2015] ATNIF 7 with attachments, Free Trade Agreement between the Government of Australia
and the Government of the People’s Republic of China”, pp. 8, 12, http: //www. aph. gov. aw/ ~/media/02% 20Parliamentary%
20Business/24% 20Committees/244% 20Joint% 20Committees/JSCT/2015/17]June2015/2015% 20ATNIA% 207% 20 -%
20Australia% 20China% 20FTA — final. pdf? la =en.

@ See Eco Oro Minerals Corp v Republic of Colombia, Non-disputing Party Submission of Canada, ICSID Case No. ARB/16/41 (27
February 2020) , paras. 16, 20 - 25.

® See Canadian Cattlemen for Fair Trade v. United States of America, UNCITRAL, Award on Jurisdiction (28 January 2008 ),
paras. 188 — 189 ; Bilcon of Delaware et al. v. Government of Canada, Award on Damages, PCA Case No.2009 - 04 (10
January 2019) , paras. 52, 379 ; Mobile Investments Canada Inc. v. Canada, Decision on Jurisdiction and Admissibility, 1CSID
Case No. ARB/15/6 (13 July 2018) , paras. 158, 160.

©® Yearbook of the International Law Commission, 2018 Volume II (Part 1T) , p. 30.

@ (HM—I R WSS 55 T UE) (2019 4F) 55 3.26 A 24, R “WTO BUHIAL" (1Y T1As o] A K 45
B A, (TSP E AR SRREME) (CPTPP) 5 9.4 ZRMITE 14, (SEsinbhaE) 26 14.4.4 4%,



BRI AR 3

FEARARRE, D TR “WTO BUFISN MGIA “B " A T AR TE [ 0 AR 2

e i P v B E LAAL, “WTO UGS WS 1 AR 4E 20 [ YRR BOR oK, ik BRI
MAEGR L EX Sy <" FB, B, 4N EIBES T “WTO BUFIAh" A iE FH LA
FIME . —J7iE, —28 “WTO BUEIAL Hid T AR fr il S 4 453 .® oo —Jrm, HuisE
FNAROC R BRAE T 285 Aok A 8% DA R AR o | T O, g LA b2 R “ /R
YERATEGR BArBR & 17, @ LB AIE T (designed and applied to) Fiffe “ %7 ,©
PRSI “HEBCME” ZOR, WX “AEE” “ANEH” FR B E PRz < A2 AR
H7;© sSEAMFFEIMR T, RHE “WTOo BIFIAN ANREME R < BlEE LS FB, JFE
SRPUAE 7 SEHTE 0 D 3 L2 20 f3f 22 ) s e 4 445 24 6] 2 P14 i 8 22 1 < )5 o A s R S A o F)
P72, EREERIAEITE BIT JEA PG “ AHAW” B (self-judging) #Y “WTO BUfI4L, LISE
AR R BE 14 55 5 o A @

Hk, —LLap g ERIEE “WTO BU5h myid Ve B S s /4 iy s, filn, (bR
—ARFE FTAY FE MBS R “ (a) T [GATT 1994 5520 4% (b) Hi] Jrds e it f F5 0%
PN, ShiE A AR PR RS T ¢ (d) T [ GATT 1994 2520 4% (g) W] Jrdgnofiit
FAE SO A A=A s OCA: A i) FHJS B AR BEIRAR G PR B R B 5 (75 2= FTA) Wl
— R BISNFRR  A IRAPANZE  SIAE A a BE R I AA T Y < RS E O PR BIT YA FE S
W ORI A AR BT A A I TS I HAR BT By BB DUR S A R RS
W ZREEFRAPSE T MR, RS REBEXS “fRY"” (conservation) VR & fift BE 2

PR, RS A ], —Legh 2 [E A Bl U LA ERE TE R B P 28 WTO YA,
Bt (EPY—EREE BIT) MBAIERISE < [TTHERY 3 A5 0 2% I8 AR E 2 A A G 3 al ] R
FREETEARA ORI O X —4h UL % IR 2] T WTO FIfIxT “ 2" [THMgREA—%, B
By (AR 2 T T A B 5 5 B /BRI

w5, BT WTO — MR BIAh ek 75 R AFN 2%, — 045 25 AR 48 A 75 20061 158 i BUK

@® See S. D. Myers, Inc. v. Canada, UNCITRAL, Partial Award (13 November 2000 ), para. 250; Pope & Talbot Inc. v
Canada, UNCITRAL, Award on Merits of Phase 2 (10 April 2001) , paras. 77 —82, 87.

Q@ HAENX—EIES B BT RRIMRIE RN L% R, See UNCTAD, International Investment Agreements Reform Accelerator

(United Nations Publication, 2020) , p. 16.

S0 (BRI ORI ) (2018 4F) %52.3.3 4%, FFAI, (3EE BITYEA) (2012 4F) HAENSTERFK

[58 (3) (¢) %] WITRHT GATT 1994 55 20 5Kk,

ChEER BIT {EA) (2004 4F) 55101 4%

(RAARLE TG — L FER X PE) (2017 4HE1T) 522,11 %%,

(EPBE—ILTY BIT) (2020 4F) 4523.1 4%,

( HA—#EF BITY) (2002 4F) 4516 4.

CEPRE BIT 578 (FZ2)) (2015 4F) 2516 k. Ml AL5 A, BIT JEA A MBR T A AIMEMIFTIA < 2™

M. 2L (EDRE BITJEA) (2016 4F) 27 32 A KATE 6,

(FE—BKAT FTAY (2015 4F) 459.8.2 4%,

CPE—HTE 2 FTA) 45200 555 2 3K,

(IR BIT JuA (%)) (2015 4F) #5124 %,

See “Comments on the Individual Provisions of the Model Agreement”, 13 May 2015, p. 25, https; //www. regjeringen. no/

contentassets/e47326b61{424d4¢9¢3d470896492623/ comments — on — the — model — for — future — investment — agreements —

@

@0 e e e

® e e o

english — translation. pdf.
(ELPE—ENJE BIT) (2020 4F) %524 400 4,

®
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Hbr, flan, fnsRfedt (Sesshmbha) WA T IRE < AT EERZIEMR S 59— s
Fok, O i b, ARAEDEE RE B0 KGR BISNRR, RHOHBOR R T < E
7 o XLk B AR ARUE K I B (RS, 51 S HAR AT & 5 SR m R

(=) #HBH WTO —f& ) sF 5 2k 68 A 22 1%

PR A WTO — B Sh Sk EEA I T B B SE . — 248 T AR YR 0 A A e ol , - 491
SN IEAN EIATIEA R A Rz ), FURMIEER . a0, — 28 1TAs AEYSCEE Sy fi R IX
o3 T IEHEAEC S A T AME R H G, WTO Bifish SHEMA BFEES, RO
RIENE Y IR B MRS SCATE T AR, R S BAMEE I, il BEBE LR R4
FAAT W7 B SEAR S @

KTH—IFEE, B, HET UAs BoA B9 REEALE], — BBy S E 3™, HLAT
W2 AR . TTAs BRA A RO PEDLRIAEADE T 55 elibnifis, = — ek, BL (JESE A
IS hE) (R SCRIFR NAFTA) SAfil, BARFEAT RS> o5 MURE T AFFH I Ok B 2 5 AR Bl b
EAEYC R (JUHUREHEAEY) | AR IEFRB IR s B L@ tedbh, MIEAE 2 T,
TG A TR E BRREREE | A w4 A BB 0 A5 7 1 LK 4 45 2% 2009 & ) AU
A, A BRBEE 4 28 2038 AFEAEEAT [ PRIEAHR T (R v MR 6 2 8]k B i -, B PR 2%
LY BEAE S XA ML 32 Uk 24T RN X AN S B AT O O B SR &
WL 5535 — T LN A L R, B REUR AR Z WA E R S RS, L2 T, — el
SNIAR R — R ES A W H BB S A A, AT E E R AT A WSO E i A SLECR Hir, Hixse
HARFAEE PR (evolutive interpretation) (23 [], RIVEZR 24 [ R 2 FURAN T Homh iy 22 JEAEEBE |
HARBEIRBISN K, — eI SNRaAe RAGTE B RAT BB S RIS, SCEERM, O 7P st
PRAPRVE B 78 PR A2 JLAE ) ) 23 e, i 2 TR DU ol — JBE 9] 1 2% il S 1B ), 4 00 iR
WTO ¥ T &AL EUR HAREAXT R “A0C” 8 “ s [THE©

FO, R HE TR A R0 RIS PERLE] , — el SN DR B 2 0 [ A8 TR AU ThT S EL o M A 2
FEE.D AEAAG FEIRESE N, BT BISCIE R RIEYE, 482975 I8 AT AL IE R SIS =5 TR
FIG AR RTETE . B8, FRBELER A IR | PR £ RS R EREUT — 204 A
A [ B i R, B v R R A O b o A I T T, BN AR e A ] ) AR R

O© ZU CGERMPBE) (2018 4F) 45 32.5 & (JFUERBH)

@ See Amelia Keene, “The Incorporation and Interpretation of WTO-Style Environmental Exceptions in International Investment
Agreements” , (2017) 18 (1) Journal of World Investment & Trade 62, p. 85.

® See José E. Alvarez and Tegan Brink, “Revisiting the Necessity Defence: Continental Casualty v Argentina”, in Karl P.
Sauvant (ed. ), Yearbook of International Investment Law and Policy (Oxford University Press, 2012) , p. 342.

@  NAFTA PAFHEIAE I 1102 4% (ERFE) | 451103 & (REEFE) | 581106 & (RSTEK) M 1107 4
(RS HZMFES2) . S0 NAFTA 56 1108 455 1—3 3K,

® See Anne van Aaken, “International Investment Law Between Commitment and Flexibility; A Contract Theory Analysis”,
(2009) 12 (2) Journal of International Economic Law 507, pp. 515 —19.

© ZUW (IR BITHA) (2004 4F) 55 10.1 %,

@ See Levent Sabanogullari, “The Merits and Limitations of General Exception Clauses in Contemporary Investment Treaty
Practice” , https: //www. iisd. org/itn/en/2015/05/21/the — merits — and — limitations — of — general — exception — clauses — in —

contemporary — investment — treaty — practice/#_ ednl.
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(margin of appreciation) JFUU ,V {Ei S GIFGIA B LSO 4R 2“2 A", 1SDS HLEI A
EVRPLE, BICE A S BB  RMELER— R T, S R A A T AR E [ A R
WARDBERFR] ) — MBI AIN . NI, BE TR AL AL, Lo R ) i 11 2 R
Tk AR B G, HAE AR RE 9 P S B 1SDS ML B RS o, AR
FAR ST Tl ok E R vk @ anAB Al WTO — e Sk, = almfiA o == iy il 25 [a)

KT IFEE, “WTO BUFIFN X EAEA R U —Fh e Ryl BE, PHEH AYHHDE
FEOR A — B BISIHESR A BISN I K . A (SER BIT JuA) AIAEICAS KB CFORLE T Al
MEMTA I Sh LA 3 WSORT I 5 09 1E 25 9 il 4t . (HLX — B AN ANTE T AR, < WTO Y 43
HN WA RMIX T © A A& — RSN B A5, 5, BHEAENUAR BN B 5%
WP B A A B e O 7, AN — RIS B AE ORI B 2 s M AR I . O, SAREILAR . &~
PAIERFBAFE AR, EHRAR A AR A T RERIBIHME 55, N, RUAEE IV E
B, CWTO BUGIANT IS 2R T8 A R R B W AR

ik, FIREBEE T “WTO RIS REAG S ILAR 20 E i ATE, 45— s 5 AR A e
A AR S I A Y G R T REAH LSS, il [ PR B AR S U ) 3 4 PR 3% il
BOBE A IEEFIR A2 55 B . (ENEE 29 IR B F BE R, AR TTAs HLA R AR B A B
T T AGH B R I — 2 A R, (B — B S MEE RIS AR A - —2%, MR
ARIH [E 7R PR (R Al U 0 A8 S Ok SR OB E PEAN 22 Ve . B, ST SR IESE, fif
BELEAFRE “WTO BUGIAL" B AL A SR m1E 1 2L 4F 0 A, Hoaed J32 Rl 3 R Rk Y L
HTIAE 2 % 4l 2 RS AL 2R A0k e — e R HE A8 T 58Ik

= EiRdbE. “WTO BUEISN pYfhE o

JRUEH T2 E RSB Fr B v ARG, < WTO BUBIAN" B s e 7™ o 25 1 45 24 [
M, HEr, Wk “WTO RSN RERBEEAHE AR, B4 3 B4 L e w4 IR,
SR A A R B LR BB R R AU BURN ATy, HOR RS S 0 IS R 20T Y 1As,©
HARERBE, X3 ANROAE R T R EXS “WTOo BB i, BHEREWNE, B
IdER THEMNIA L | 2RI 2 A, B I R G MR L ARl R 205200 1SDS ATkl iy 52 %

MIX SRR E , fRESE MR T < WTO B Ah A BARZEAE 0, sl ™ s BRI Lk
FEROCHR . EHITER, BERF EHEER S (exclusion, carve-out) . B EMEVIHE (affirmative defense)
S PN FmIZESE, ORSEEL < — M BIAME N BEA R PENLH Z A sE Rk 2 A

e

See Freya Baetens, “Protecting Foreign Investment and Public Health Through Arbitral Balancing and Treaty Design”, (2020)
71 (1) International & Comparative Law Quarterly 139, p. 157.

JUHIR % BB BOBGA A% 5% 5% 29 1 B BUAS A AN

(SCHE BITEA) (2004 4F) K B,

B, (REAREEIE) (2009 ) 417 %,

See “Common Exceptions and Derogations” , in Jiirgen Kurtz (ed. ), WTO and International Investment Law: Converging
Systems ( Cambridge University Press, 2016) , pp. 175 - 193.

H— MR BISME LL GATT 1994 2 20 FAtith, 0L (INER—JEJRZIR BIT) (1996 4E) 55 17.3 4, (I Rk—HHe
LA FTA) (2008 4F) 55 2201.3 % (I R—FE FTA) (2009 4F) 5 2201.3 %,

@ e e

®
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B N B eIl < WTO BUIAh J& AR <A B ST T e HERR AR s 2 1 E 1
BBk, TEDRE b, “HEERAE MARZRYEE FHIE Bl b )8 R BOR 25 (8], il HC#8 S T G SR
SC55, T H RSP AT YA S AR AT Y 3 iR AR LS5 140 N DU R
SE BT RG]

BIFP I 3SR Hog A il n i, W7E SR SRy & S B ek, B, —Mmshnye v
P H A 55 138 HIUT o HEBR 2%k ML AE T A A7 o ik S A 55 Z a5 4 MR
HAE TP AFAE R AR RAT RIE A G . HU, — A 1 OG- F- 25 UE T3 AT A4 Hh S0
55 o HEBR ZRACESR B i N UERH AR DGR T A& A G TG, RIS I 2R 20 A SR SL 55, Em o7
AR HER S5k, AR N ARIPA S HGE T, 1 8 PEDURR LY H B 3 A4 S O R 28R B¢
1.2 Fom, —MeBIAME e M DeE MR i R RE 5 A6 2 5 1 B 5 TR R N ST B B 1 o A @

ARSCIN Ty, MIEBRIHIE A 2 B R &, — B R P e PR, 2 AT “WTO
BUGISR 1 58 AT HEBR AR U0 8 PR DR P RIOUL A . FIT DA HEBR 2% 3000 O B 2R 1 [ 4 4]
FOERZAER X, HERR Sk Be I B RN AR B KR EA —EMEH B .Y Mz, &
PEGURFLAZE IR R 00, DAIE S a1, o A AU L AR SR I IAT R o 15 8 PEP TR
WA 45 2 [ DAL B 57 o 2 AR AR B 52, 25K 2 BR WTO vA 52 Bk i S TTAs H i) “ WTO #Y
BI5L” . WTO LR IR 2R — LIS E T i e e LAt IFIX &R ERTT . — X4
UM 3 Sz, IRl AT e A HA R Y L O

BREEFRINIESL, B MDA AR HAs B 20 MEALH], A 798 “wTo B4 5h”
ik, B DR AR TE E A A b, AR e MU, —RGISMER S 7000 i
FroRIEE T, A HERR SR B X S SCS5 0 A e . AR R I3 BT AP 3R, ez
AT REARYE S S TIEAE — MBS RSB BOR BAnpl « BURHERR” , TEMPRESCAA SC55 AR % R
HAE S H i,

SR, HETPEEXT “WTO BFIAN A tEd = —2M: . Copper Mesa NN B AEAE I A ST,
IHTHEZ — R — M Fsh “AREH”,©Q R — B BISNE THEBR 253K, D Bear Creek 58 M ULIRAATE H

@® See Jorge E. Viiiuales, “Seven Ways of Escaping a Rule: Of Exceptions and Their Avatars in International Law” , in Lorand
Bartels and Federica Paddeu (eds. ), Exceptions in International Law ( Oxford University Press, 2020), pp. 67 —=70, 73 -74.

@ See Joost Pauwelyn, “Defenses and the Burden of Proof in International Law” , in Lorand Bartels and Federica Paddeu (eds. ),
Exceptions in International Law ( Oxford University Press, 2022), p. 90.

® RLRMEEE, MR L A B AR A R, AN SRR, — R SR R R AR S R A
MW RE RN R S RIEE R A XS, S 0L (ICSID AZYY 5552 458 1 k. (AARNA)Y 55 %,

@ See Caroline Henckels, “Scope Limitation or Affirmative Defence? The Purpose and Role of Investment Treaty Exception
Clauses”, in Lorand Bartelsand and Federica Paddeu (eds. ), Exceptions in International Law ( Oxford University Press,
2020), pp. 370 -371.

® See, e g , Thailand — Customs and Fiscal Measures on Cigarettes from the Philippines, WT/DS371/AB/R (15 November
2010) , para. 173.

© Copper Mesa Mining Corporation v. Republic of Ecuador, Award, PCA No 2012 —2 (15 March 2016) , para. 6. 58.

@ See Caroline Henckels, “Scope Limitation or Affirmative Defence? The Purpose and Role of Investment Treaty Exception
Clauses” , in Lorand Bartels and Federica Paddeu (eds. ), Exceptions in International Law ( Oxford University Press, 2020) ,
p. 366.
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P B 24k, —J7mH, MPEBE N e B . 95 R B — BB AMNERRE  (lex specialis) , NEHE
Br— M PRE T A AR BIAN, ALFRIRZE ARSI S TR AR RS b A O R HRER 265K, 14l
LS —BOEBNE BN, A EEE RIFE7n — B SNEHERR Rk, 3 —Trian, R el E
SR S AR BOIE YRR RIS 55, PRI — R A2 A BT RE DA A
B, EREE SOK— MBI YRS HEBURE, Eco Oro SRAIF-ZME T “WTO BIFIAN VR & Mt
BERURTRE, PR IN Dy, I— B SN EAEHEE R 2 AT, W 5590 2 AU ] i — 2, W1
R T AS B A R S 2R 2 RAT 0 2 (HIX — A AR ) 2 HEBR 23R R Zh AR, BT R A % A
LS5 BT . 1 PEDUREFIRERE S BRI B2 504, (R TINREAN IR, JCAIUR AN DL A4 £
e, “BISN METERETE CWTO BUEISN A A B IR et 55 AR o R EREE IV B SR 1%
RHER AW, LU A e e A 4518 B —in], Bl AAT & .

() —fEbloh stk “—i" Bt

— BT S R R AR A BEA RIEHENLH, W7 AREEERRLL < —gerE” @
N T Iz R B R, AMEBERS — 9 A5 oA R TG PERL 2 5C R BRI B, AE Eco Oro
Zh, BIEAR S —RBISNE T (E R EBRAEST AT SRR FR) R AR
B, R BISMER T BRI S5 R IIRE,© X 5 ST M TE A REFTAR AE BITs “ARA 2 42 4]
f” B ALRE B RN — R, BAE CRAZ SRR BN BN AR, 2
ARFUFNICSID #EH 25 A 23 7 O 4R H S P g BRI MK 2R 29 B ) 40 5 2T IR ), © i35 T 4%
LB AREEN],© JRYE T EZTULE T BGOSR G D fhER A e A — i)k
Bsh, TEFIAHAE G % BE W, 735k, (EEXTEPRAEST N THERN ) BT
B2 “RWiE" (without prejudice to) , X TTAERFR A MARE & AR ©

e

See Bear Creek Mining Corporation v. Republic of Peru, Award, ICSID Case No. ARB/14/21 (30 November 2017) , paras. 367,

477 -478.

@  Eco Oro Minerals Corp v. The Republic of Colombia, Decision on Jurisdiction, Liability and Directions on Quantum, 1CSID Case
No. ARB/16/41 (9 September 2021) , para. 829. %5 11As fiEWCEIK NI REVE SRS . “BRARADEUB AN, an—TiHs it
i —RANEIEAF HRRE R H =8, UET ARG MY 2% BRI, —4h 2405 Ry &k A 2R B br
(PIIndg R | 2 FIERIEE AR ) BETHRISE A Y AR B AR 5 AN FA G TR AR, 2 I (& R—FFAE LLAE FTA) 26
811 ZRBRHFER 2 3K b i,

@ See Eco Oro Minerals Corp v Republic of Colombia, Non-Disputing Party Submission of Canada, ICSID Case No. ARB/16/41
(27 February 2020) , paras. 20, 23.

@  Eco Oro Minerals Corp v. The Republic of Colombia, Decision on Jurisdiction, Liability and Directions on Quantum, ICSID Case
No. ARB/16/41 (9 September 2021 ) , para. 835.

® See “Common exceptions and derogations” , in Jiirgen Kurtz (ed. ), WTO and International Investiment Law ; Converging Systems
(Cambridge University Press, 2016), pp.212 —218; CMS Gas Transmission Co. v. Argentine Republic, Award, 1CSID Case
No. ARB/01/8, 12 May 2005.

©® See Caroline Henckels, “Scope Limitation or Affirmative Defence? The Purpose and Role of Investment Treaty Exception
Clauses” , in Lorand Bartels and Federica Paddeu (eds. ), Exceptions in International Law ( Oxford University Press, 2020 ),
pp- 368 —370.

@ ELERANRRERTUE, HATRRAERERAET N, WER, (1) FESRFANGTR; (2) FARGRM

EREMRROZE AT I PUAEEL BN, See James Crawford, The International Law Commission’s Articles on State Responsibility

Introduction, Text and Commentaries ( Cambridge University Press, 2002), p. 185.

® S0 (EFREZRSFLE) (2001 4F), HE (B4, BeaE 2015 FHRR, 2598 1,
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R T X 53 LA SR 29 RN A8 R i P RE, PR AR R 1Y O — DG SHUR: — B9 S FTIA A I (14 2¢
R, NELBEER, —MBsbnihsumidEBRE]  HEBRIG 2RSS ER . X5 PIheae A B T
SEPLSR A RIGVER R AL, AL, SETF AR ERIR IR, — B S N3 22 B U 1 4 40 A 79 33
ST BTEE, IR LBUR N 3EFEEOM—B EPRyE —EINIR, 7 —BE PR b, 362U WA A%
SeBt | 785 R RO A 2 S AR I U 481 A 2 B 4% 1 BIT S AR W ide, @ DA X 43k W A TS 20 4%
A A, B AR D T TR . ZER AR O 1T, TR L RUR NI E e 2 R APz 51 ok
AR E BOREH . © IR ZAUR LRI RIR 55 (IEEcaR) & A F RS, 2 BRI T Y
RIEHENLH], TVER BN THMAM L4/ (1) “WTO RIS BRI R i 2 0 ©

SR, YA E S “ WTO RIS SR L AUR WA B Z65E , Copper Mesa 58 FINT] —
H AR ST PTRE, (BRI <38 AR A", © FTLLG I oA, PPE AR SR IF o0 i —
BIAMOM R, IRAREE SR LAUR N ZER A S | BOR LR, BRI A — 5
M) SCAARZE L D (HIX P i BN AT & DL AR B H AU, MK SR B IR JC 66 T B “wWTo AL i 41
(I FEERRIE . Bear Creek ZENVE R RERITE I — M 1 A1 T HEBR VA L BUR W SEHTAE, H A E T8
TR — B M ANE B TAECSRR . © T, — MBS MRS AR O K T AR ISRk 13
JO R, X RS T 4R 2 vk R R @

£ Eco Oro ZH, PRI B E — LB S NG 2 A5 0 A9 3 FH A5 18 0 — 35,0 2 TR 2 AU
SRR DB O N 75 IR T AL BT BEAE L, (PR R — A9 A A RT B — U0 D) G B
T, ORAT A Fo A AR B & S ORI BT AR I #h58  © &K% NDP 2 L B A — 461 o1 1) o 2
NASE FIRLRUREN], AR XARF & LR SCRE ., 2R, Mk BE RIS IEDIRE , A A
SRANTE] (PR ITTCRET L BE FL R . MBS E, “WTO BIfIsh KkETHE “—B” B EREAR
EEE R IIARE, WRTHNAR, BRINE KA NDP & WX fhE U o o, (H s T 45 2 [
s LR, AR R R 5 T2 SR, ARSI R EE AR B = FE R O T AT e R
K9 55 4 2 [ 3 VR AR AR S ) i g

gil, DRI, @k ERE, “WTO UGS ] iE Sl & 217 I bt

@ See Restatement (Third) of the Law of Foreign Relations of the United States (1986) , Section 712, Commentary, Letter (g).

@ See lan Brownlie, Principles of Public International Law ( Oxford University Press, 2008), pp. 533 —536.

@ W (OISR BITYEAR) (2004 4F) BHF B. 13 (1) (SEHE BIT{EA) (2004 4F) BifF B,

@ See, e. g, Chemtura Corporation (formerly Crompton Corporation) v. Government of Canada, UNCITRAL, Award, 2 August
2010; Methanex Corporation v. United States of America, UNCITRAL. Award, 3 August 2005.

® See Eco Oro Minerals Corp v Republic of Colombia, Non-Disputing Party Submission of Canada, ICSID Case No. ARB/16/41
(27 February 2020) , paras. 20 —21.

©® Copper Mesa Mining Corporation v. Republic of Ecuador, Award, PCA No 2012 -2 (15 March 2016) para. 6. 58.

@ RLAURNAGE AT TET (& “0Z” TITRFIRIS 1) “WTO B 7h7 . See Amelia Keene, “The Incorporation and
Interpretation of WTO-Style Environmental Exceptions in International Investment Agreements”, (2017) 18 (1) Journal of
World Investment & Trade 62, pp. 77, 86.

® Bear Creek Mining Corporation v. Republic of Peru, Award, ICSID Case No. ARB/14/21 (30 November 2017), para. 478.

© See Eco Oro Minerals Corp v Republic of Colombia, Non-Disputing Party Submission of Canada, ICSID Case No. ARB/16/41
(27 February 2020) , para. 23.

O SEBrL, FA GBS T REIE AR A B B O BRI, O T RN AR A A T

@ HIRBRT “WABUELT AR R 5 i B 2 54T . See Eco Oro Minerals Corp v Republic of Colombia, Non-
Disputing Party Submission of Canada, ICSID Case No. ARB/16/41 (27 February 2020) , para. 831.
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BE, BIPOAE WA TIRLAURIN | o 2o OS5 DA RIS PERLH], (HSEikrh, fhEEEXS “WTO #Y
sz <psh M — mYER AR 2, DIBCN Y IRGHGE ARER | R E#8CR, FR
[l EARE T, AESROIETE AR L, ARSCR —M R S8 “WTO BUBIAE i i s e L
i HaE L B A

/.

= ®ERdER. “wWTo BEIs” MBEMNES

“WTO BUfGIAN" 5020 SRR, — B IS 2 sk A RS AR Y 20 [l PR B8k O s U AR 5 K R
AR — B AT 1 A 1 PR KU 8030077 A T NP T . AR SE e < WTO BUBiIAh X
—CFEITRIGOR, [T PR B N E PR S Sk G I — eI S SRk B oA, B Hh A R 2 1
REMF AT, R “WTO BUIAR A A S e ol LA gl 15 Hoig vk 4

(—) A “FRmE" 8 “R&ERFE”, WTO —AM] Sh 53K 0935 FA5 4

WA, EPRS S A0 H RS 5 5 A ik, I A s e Al 45, i
PrRE stk i H B R B IR 02 o [ PRt 7 sUR BRI H D AR © B R 24 55 R
[ PREc PR MUE T AR B Rl i — e “ARLE” f58, WAV A IERFE | Ebs R hr i
Frid, X LER i P ABUR GAE R O X IO Y, R XHEL ST HARm %, 4k, [
PR 5y 15 E PRBEFTA N T UM WA A IR, Bag b, EPs 55 15 E PR bk #R
Lt SO T . ARTi R g 9 sh AR, PR 50k AE GATT il E 413 B 5o WA b B 8
ML, i FE PR Bk = AT L TR WA 23 A T-BORIBRJEE 3 — 70 [T 4R 55 P I i) B2 A 2
JEBUEASC, (HARAS o d B0 B E 19 @ Bk, — el s T EPREEEm o2 < Ak
ah”, EANBERHLIC AR A 1SDS (YSC B, 17 R v MR i B 3R 5E T A AR MO, 223k TA] |
IS e B 5 o E PRBEPTA R A HLER T

MR TEERF , FEBRT 5 1A PR Gk A R A BB < R s, —F
ERIR T AMNE ARRB A I PRk @ Be), PU 5 AT B ACRE T R AR A — T AL T8 2 R
I B 52 5 U AL 1 [R]  RL) 52 2 A 6 8, (AR S E R ROW R, BT AR 253K
R IR RS 1@ BRECIR RSN, S SRRy X A R 22 5, A TEAE AL il
Batfite, RISl By WA FIEAL R CRL , JrE IRGIE XS EM S &SI L &
JERUSSE RO E A R, EXELUE IR, T, BRSHEREH,® GATT/WTO KR T

©

See Nicholas DiMascio and Joost Pauwelyn, “Nondiscrimination in Trade and Investment Treaties: Worlds Apart or Two Sides of

the Same Coin?”, (2008) 102 (1) American Journal of International Law 48, pp. 48, 54, 56.

@ See Andrew D. Mitchell and Elizabeth Sheargold, Principles of International Trade and Investment Law ( Edward Elgar
Publishing, 2021), pp. 14 - 15.

® See Nicholas DiMascio and Joost Pauwelyn, “Nondiscrimination in Trade and Investment Treaties; Worlds Apart or Two Sides of
the Same Coin?”, (2008) 102 (1) American Journal of International Law 48, p. 51.

@ See Sungjoon Cho and Jiirgen Kurtz, “Convergence and Divergence in International Economic Law and Politics”, (2018) 29
(1) European Journal of International Law 169, p. 174, fn. 28.

®  WTO P& s K E PR S i TE (SRS A CHRRIEEYNE) EE R 5 BRI SR (55 2 &% 2 30

5 CATS % 1 &5 23 (¢) Wi,
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(4 52 Z R FNUR L ST T HEGER FITF I

FET R BHGE 535k, Do I B R R0 A i R 22 BF N R AR A BT AN, sRBUA B Aw
M5, GATT AR X4 5 SRS R XEICIC BT, A A TRIE LR i S kR — @
KL GATT il I 5 ) A7 B (9 DG B 0 AL 52570 5 1 A A, s 28 355 09 A EARAE AR
HOATE . [, GATT 7ZEEPUEE L “i A A MW EX”  (embedded liberalism)® J$573],
PN T ZTTA M RTEHEALS],© LRI [ 5 4t SR AT ok . 249K, — B BISME CATT I
FFEFT AN G, & WTO b IRBLR B 4 s fife R ST B 78 43 S 1 I SR s A @ 7 [ PR A
POL T IE, RAR BITs VS 4 KA E R £ FHE, BEMSAER IR FOC TR RN
ARTHBARE, TEXGH A b 7850 A4 A S 0RFIIL s, LR 3kE ] B 28 5% 38 Bk 3 X 12 1 1 4=
M T RIS R —, A 1 E S A B s, i BITs DA BT (R4 Ay
—% B, IAEAE LML GATT 1994 55 20 Zkfl4h, Wik la, KEPEZR —JTmfAERENT S
PREERY | WG ANGRAETREL . B — R Z AR B AELEE S, B R T £ S BITs, W
JERE, X—HmBEIEAE . B, ZHCRRTEZ ST BITs iy HA ki Fl £, © %A B
B4 75— M S R EPERLR B FAAR

WRGARR, REZITIE TAs ME PR 551 AT — BBl 23k, N2 m ok & 1 w6l
BE— B LRI S, R, i X SR )55 i sk g R4 48 TIAs X LA &2 R K H 45 42
FHRFHI TR K o HACE PR BRE B B O A WAk, — 7T, e Grumih M ) 3 G R
BFE IO GRRETE, B A2 85 GUEA V)T EEEUN TR, B A i BUA B
PR, 35, BRI Z T M AT TR TG R AR B A A, TR A
AR Z2 R JE U RS, 0 AR BE 5832 M B2 i, TAs A EAUSA K B &R E R . K
HPE AR BOR AR, EM =T, EPREEEAR T “ ERAEIE"  (return of state) ,®
TRSFIIER LR A IH 25 2, KA 4 29 [ B BKG fl e 75 Y, SO 1 52 2 1A 1552 1 i G B 2%
2y; WoraRZ R IR BRI EE B AL, R4 TT SR 20 2R ) 1SDS ML © H
W, AR R 1SDS AL B R KB 2 TTAs FEEI A “WTO AifFl4h” , ZIEE Hil WTO — B 4 2k 3Kk
e bR 5 5 vk N T s s AR B A A SR 25 BRI SR, 76 T I o6 0 EOR S5 P I ROR
FIAT S0 RS MRS A MR B 2 X F— B RS “AUR” MO E R, —#

@O See Richard N. Gardner, Sterling-Dollar Diplomacy: Anglo-American Collaboration in the Reconstruction of Muliilateral Trade
(Clarendon Press, 1956), pp. 8, 19.

@ See “Embedded Liberalism and Postwar Economic Regimes” , in John G. Ruggie (ed. ), Constructing the World Polity: Essays
on International Institutionalization ( Routledge, 1998) , p. 62.

® [AFRAETFEANN, Z2mE, KAy, W7, Sk R%E, S0 GATT 1994 5520 5. %519 &, %
21 4%, 5B 24 4k 55 12 SRR 18 45 b 3K,

@ See Sungjoon Cho and Jiirgen Kurtz, “Convergence and Divergence in International Economic Law and Politics”, (2018) 29
(1) European Journal of International Law 169, p. 198.

® 20 (ELEREFHRTET) (1974 4F),

©® See Jason Webb Yackee, “Toward a Minimalist System of International Investment Law” , (2009) 32 (2) Suffolk Transnational
Law Review 303, pp. 308 —309.

@ HBHEGmNEOAG T XS5 AR 0 AR I E R RBOR | A,

® See José E. Alvarez, “The Return of the State”, (2011) 20 (2) Minnesota Journal of International Law 223, p. 268.

© UMEICA IR ISDS BT, BRI | JLIRZIR, BNSRL, FaAE. BV JE PY AR [ A A 26 1 TR SR A TR R,
HRAR (REIRZER L) %,
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TESE A ERE L ZAh, MR ETE AR B 8 A OC A 45 . A8 IR THR L T 7 2 E bR 5 &) 1
MIE R 2250, M AG7E E RIS | JREZ A, SEMEE R RS IWTOH B, D FE R T fh#
SEERARURE (reflexivity) @ TE—LEIFR B oR, XRUPIPE G IEFES 2] GATT/WTO i3 H]
BN G E PR AL EHEN “tha—0fh 2779 £ —EBE 1, X ISDS PLfi #
WTO HIGI 286 005 T 4608, SR, PR EEXT WTO Bt se i385 H R 1700 5 T 4 A i B4
Wy A mEEAR, JBET AT WA RA R, 5 ZAXE, “WTO BIFIA” A B g
ST, PR E AT IE S B R D BT LA, AR 51K I ol R e B E L < B R
P17 FRR

(=) MHREXT “WTO B4 9L 84 e lndT

“WTO BIGIAL" 2 [ PR vk N AR B — UE AL, (B 2D S b R ICA R 4% 45 2 [ Fir 1
FRPER . IR e s 7 — MR AN E T, TR R R 5 < fish
JEPE ke T AT R M R B HE T ), — RIS Y R A AR T G 2 Ab T BT R
RS, AFITHE5R HAs 18 A9 a] B0V 55 00 5 1, o2 AH N 3 52 Wi 45 5% 8 A4 S 1 915 0 o
ARG, — IR RANAE T35 8 iYL, & 1 ISDS HFPk Ay “ AL 7 (juridical
field) @ FrgesE

(AR RPN SRR LR E T e ry B Rt 2s h), (HR 2 Ras
R T A B TR 10 0 B O e o X R R O e 2 PR TR R 2 A A S RS BT M, A4 1SDS
e B 5 RV R A BEARRRAE . AR [0 X0 LU, B Bz 44 40U 1) ) ik A A R LG A5 A ) fie e
fitf, IAE: (1) DISOA, EWEREEUWHE WO, (2) el il B i f i R
(3) mlEsHIERIERES; (4) BRBEEMERH]; (5) AWK (self-contained) BHRLE
44 (systemic integration) fERE,®

Eco Oro Z855 3 3Ry Sl 1 PP BE 0 Re I 2. B0, 32 I PR W vk AU 1) 2R e P Ml 452
Wiy, AP BE A 1) 3 LA UL H AR N e AR A it 5 R AP R ST OARAS H b, BIME X
HEACASAAEBR AT E, 2T IR HAECR B, g RRm Rk, H
TEff R R R 52 HAR 5| o 7E3X 3 DR, — el b Z% 37 SC b B 38 i A BR

@ See Anthea Roberts, “Clash of Paradigms: Actors and Analogies Shaping the Investment Treaty System”, (2013) 107 (1)
American Journal of International Law 45, p.52.

@ See David Schneiderman, “Legitimacy and Reflexivity in International Investment Arbitration; A New Self-Restraint”, (2011)
2 (2) Journal of International Dispute Setilement 471.

® See Moshe Hirsch, “The Sociology of International Investment Law” , in Zachary Douglas et al. (eds. ), The Foundations of
International Investment Law : Bringing Theory into Practice ( Oxford University Press, 2014 ), p. 143.

@ IR - fil)E (Pierre Bourdieu) [ ENEGSENSEAND PR E X, TREREHN, BAEMEBRHEN
JCXAL, BEGEOREARATEE (407 BAF) EAEEMBEA T, HARRRE TR R, &
FI P S [E AT R Cinternal logic) ; — 2 IR IIFE 25— 12 & (power relations) . See Pierre Bourdieu, “The
Force of Law; Toward a Sociology of the Juridical Field”, (1987) 38 (5) Hastings Law Journal 805.

® See Joost Pauwelyn and Manfred Elsig, “The Politics of Treaty Interpretation: Variations and Explanations across International
Tribunals”, in Jeffrey L. Dunoff and Mark A. Pollack (eds. ), Interdisciplinary Perspectives on International Law and
International Relations: The State of the Art ( Cambridge University Press, 2012) , pp. 445 —459.
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“WTO B4BISN" J—I5h sy | SERRPERIPURE, (HARREIL T “FTA R SCRABR R, AE—
F A A B S R A [ BB DA .V LUk, AR 1) T A A R I 4 WA RE S v . X TR
Gl Y R 5T R I L AR 2 SCER L RO A RS, BRI TR T LN, MR T XS |k
TR R TEEZ . (BINATTIA, R TR W 2 R B R R, SR IR
BeoEH I, EARR D ARPEE MRS, RVHE J T E PRB5L B0 305 A2 A
WA . fefe, 7R EBRECTTE S PR 5 5 % 0 MU B ST T, PR s 1 F ol — 1R i
R, AERRGHOE R BARE RS, MEEATT Z 2R “WTo BS54RS
Mo O, RIMEHUEAN T RGN, FhREXE G 2% 18 [ b 51 5 Ik A OGS

TR, REE 9 7 A 415 ISDS A B2 B0 RO B BRI R IR A VIR &R . 16 0,
ISDS 1ffi ik 2H Al A PR e ke = i MR I St e )L i R WG A S e ML S T il B2 AR B Y
MELE, U T E PR Rl G A2 L, i AR . RGBS RRIGE B S rE pivk e
JEEXT 1By HR T (4 PR T BEBR T e T3k g0 4018, T J0 5 SR 1 -5 A U el ) o v L D g ], G
K, AR BTl AR R O M T s B e . RAT ST H et A& fhai b . A A&
KL ATl BT, AR SRR B AREOI, AT Ao HA R O F A R e L 5, Xt L E 42 14
R SLS5, MEBEME ] A FIARES, LAZRARIETIRYT HAON R, 975K AR [ i S 44 355 3
BREFGISNER, AT E R IRQNEA MR .2 Be, MEARRER = 2R, DHokASKRE
FIPE R ARG S 0L PN 44 BB~ RO AR, RN AR R S IR R, MREE X T RE TGP 46 2
RS, FEfFRER A2 A SR E R A REShVE . SEUEATIE s, JCIR N EEE . PR, T
SRR SR TR A, EBRIETE AP R R B R B RO RER ,© 55 B B o R i RO B 1A A
TERFRESZ Y EOHE (Sergio Puig) MIFLMZEMHTIESE T M SUNE T HIAEE, JFR X &
sl 1SDS LR AR s, MEHARRE AN, K L, HFHIT ALl AP R 2 57,
T BESE PR A BB S B B RSB —— i YRR 22 Y R 55 | R T 22 B A i L
2% ik, MR B RE | AR SRR T A B BN A A 45 S UTAG AR A 1SDS
HL A A A% O ©

XERA UM # WO BUGISN FERE B % B i 4 DR 12 2% K BE 1 S B 4T 24

® Eco Oro Minerals Corp v. The Republic of Colombia, Decision on Jurisdiction, Liability and Directions on Quantum, ICSID Case
No. ARB/16/41 (9 September 2021) , para. 829.

@ See Gus Van Harten, “Leaders in the Expansive and Restrictive Interpretation of Investment Treaties; A Descriptive Study of
ISDS Awards to 20107, (2018) 29 (2) European Journal of International Law 507, pp. 540 —542.

® WTO LHKAH, LIRSS — MR R EEMIN A DL, W TBOMAIT AR, JokaE O sih G Ra ks,
R AEATERAL; T ICSID EE S — MR RE | THERE KRR, 4%, EE A, PR FI#s H sf AR
EEMIK, See Joost Pauwelyn, “The Rule of Law Without the Rule of Lawyers? Why Investment Arbitrators Are from Mars,
Trade Adjudicators from Venus”, (2015) 109 (4) American Journal of International Law 761, pp. 799 —800.

@  AHFE VAR F PRI SRR L0 A R AR B B | A et g BYR, DARAE =R % R
4+, See Moshe Hirsch, “The Sociology of International Investment Law”, in Zachary Douglas et al. (eds. ), The
Foundations of International Investment Law : Bringing Theory into Practice ( Oxford University Press, 2014) , p. 143.

® See Sergio Puig, “Social Capital in the Arbitration Market”, (2014) 25 (2) European Journal of International Law 387,
pp- 390, 418 —-419, 422.

© ZWHREEEPRRSERN S, E=TAEH (RRANSEE RS UURIH ) 5 =T IR 2l (2018 4E 4 J
23 HE27 H, A2) TAEMR), A/CN.9/935, 45 76—88 v,
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i R VRSN TTAs BRSPS, “WTO BUFISL" 5IAT SR I AR w5 LG
BRI 5 P SRR 5 3, 2R AR 22k RO 3 X 238 ) P 3 R DA S Ry ke, AR
T, AARTRETI, REURE I8 T4 5 | BB IR BEAT HAOMRE, 4% mIRA BE S k¥ 98 Al [ 44 355
M5, IR 2% WTO SN AR A R UL RE, S E— BB AMIE L H =, X
LR 4 1SDS i BE B FIECH AN (E I ) 3L R 8y, BEAE PR, 73 9055 L
KIE Eco Oro ZEMIAN R,V B BESOR A xT “ WTO BG4 paf B, JUHIE % B AR 4
WTO IERSLER, ASCR — o iz s s S ek ik

M AMRBEE: WTO SEERBREE

RISCHERN, 420 EFT45 A BUOR % JEXT WTO — e Biloh skt AT TRRIRERE R “B ), [RIA
St G RN, ORI B TR — B AN S A R TR Y 5 Rt
TG . AR, SR 2R TURHR AP S5 — M@ MG AU X R R/ DR UUR R
TR |- A i s T H vk B R A Re . %Fitk, UNCTAD W38, Eco Oro % . Bear Creek SRR JEE
R “PRBE AN Bk, RLIEZRE R “WTO BIGIAN A %, UNCTAD #4562
AT 2530, MBI SRk G P BT — e S Y i R th 0 .2 H “WTo BUEIAh" H i S
R e 2 e TR E R 5 SOUE R R IR A o AN 434 78 AP A 4 WTO 12 5 e i) A 35 A %
FE )8

(—) % WTO R4 5 5% a9 1 %

B, fE4E WTO RSB Wb BV AE T — e S AS B 9 — RO A 52 18 BT I3~ 45 24 [ 114
SRPEBCR SIS WTO AR5 AT & T e 8 A0 i 2 5 al o, e 8098 i T
R R R A R VLR S AN IE B, BN, BhepubgE | UL = e A8 O P 5 49 S B i
P, SR SORERUIEG, (H WTO A AR IE 1 sy Jo e Wl B AL p e . BRAE XU
1115 LA SR T AR 27 R R AT A% . RO IR BRI AT  HEZIAT 5 IS B 1R
PR R L 6 AR S E A REAIE FOXUS DAL b, PRI AL B R . LURPL A

@ See, e g , generally UNCTAD, “The International Investment Treaty Regime and Climate Action”, ITA Issues Note, Issue 3
(September 2022) ; Giines Uniivar, “A tale of policy carve-outs and general exceptions: Eco Oro v Colombia as a case study” ,
(2023) 14 (4) Journal of International Dispute Settlement 517 ; Robert Garden, “Eco Oro v Colombia: The Brave New World of
Environmental Exceptions”, (2023) 38 (1) ICSID Review 17; J. Benton Heath, “Eco Oro and the Twilight of Policy
Exceptionalism” , International Institute for Sustainable Development (20 December 2021 ), htips: //www. iisd. org/itn/en/
2021/12/20/eco — oro — and — the — twilight — of — policy — exceptionalism/; Roopa Mathews and Dilber Devitre, “ New
Generation Investment Treaties and Environmental Exceptions: A Case Study of Treaty Interpretation in Eco Oro Minerals Corp.
v. Colombia” , Kluwer Arbitration Blog (11 April 2022), https: //arbitrationblog. kluwerarbitration. com/2022/04/11/new —
generation — investment — treaties — and — environmental — exceptions — a — case — study — of — treaty — interpretation — in — eco —
oro — minerals — corp — v — colombia/.

@ See UNCTAD, “Review of 2021 Investor-State Arbitration Decisions: Insights for IIA Reform” , IIA Issues Note, Issue 1 (July
2023), p.24.

® See European Communities — Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R (12 March
2001), paras. 167, 177 —178.
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F AR 2, TR R B 2 [ N JSRALOC B el M A S s Ar R ), A EOR B < B B R
(rational relationship) @ ARy "R H A (second guess) ZRIBFEELH, FUN, “OB” M. AIS Ot
FE T ZBEEMRArIE, W AR EREA S VA SC B P, &1 T 20 ZAERY IS AL e,
BBET I S e A LB W AR E, a0 B FPF-#L"  (weighing and balancing test)
SCHRANRTEYE | TS R L I AR AR A R R AR S oA A @

Hk, REGAEKNHIR, HNHES WTO B B 11X —FHLF, 452 E 1R ] §E il
BEEPEBEE 25 2% WTO A S, AHEL T Sy b m— MR 4, 42 A 2 1 PR 5
B — e o ) BAR SRR FBAR S . AR Z GG 20 E A% O UM i, (BT PR A 72
WUE . ITET LABIHE, REsh GATT 1994 4520 4% (b) M (g) TR, sidrA WaE 4N
y, XSS N R DIE 4R 2 [FDE ] WTO IREESE A BUR R L, XF ik, R “4r2y s
FICT G AX — SRR N (N WTO LR PR 5T ) BB R ket 1
TEYIE” O ARG HERR R E A IR LR, 4R 20 EEFE T A IR — M A A1
WA B PR A F 5 A AR IR AN HOR RE T UL A I VA BB . AR SCER — a0 4R i, IR 1As 142
SUFIEAT WTO ik —fBeflsh, Blan, RCEP ¥ GATT 1994 55 20 &It AR Y | B,
B GATS 2 14 22 R HJHTEIF AR ST S 5 . $EWEAF &, fiitl, PP BoA B i FH T #0908 S
— S E B — B R R

BRI “5IHIFA”, —28gi 2R fE— 0 AP S O E b “ 4" T WTO LRl
PGB, BN, CETA RFRGRIMIIF AR “GATT 1994 5 20 % (b) HIHTA Mt
FEORAP NS | AR AL A A R A LT A PRI RE I T (g) WS A T ORI A= ar Y B E A= A
ARl AR B AR BE IR A RS @ X e Bl ) 38 9 B R 7R 3 B R f R | R A A R A R
P ® FRI, ASCHE 54 B A 4R 29 B ST WTO FE] X b R Y S A i
B © gl 2R B 1 B RO AT B WTO RSk S A B BORT SRS &, Wik, b T #Re
SRR R R, A EBE LA R — RSP I IO 2 2 B WTO SR

HJE, APEEARSE WTO B SEEAT SR 20 BRI 1) S Hp . TR MRS, AhERIEAR XS B £
TG I WM ARGEBEFIG], PR TTAs FAAUA LY RIARIRE S BRI . 5251 WTO )] — it 2 hy v
TBARLIRREFIN , SOk R P A AR PP U 2 25 (Y <A AL (inherent power) @ {H 5k
THRLSOR | R ERYARRIVE, ke A 2 i 78 R — R S0 i ok A2 b 2 B WTO St i

@ EC Measures Concerning Meat and Meat Products ( Hormones), WT/DS26/AB/R, WT/DS48/AB/R (16 January 1998 ),
para. 193.

@ See Joost Pauwelyn, “Carbon Leakage Measures and Border Tax Adjustments under WTO Law”, in Geert Van Calster and
Denise Prévost (eds. ), Research Handbook on Environment, Health and the WTO (Edward Elgar, 2013) , pp. 502 - 505.

® See “Common exceptions and derogations” , in Jiirgen Kurtz (ed. ), WTO and International Investment Law; Converging Systems
(Cambridge University Press, 2016) , pp. 198 —199.

@ CETA#528.3.1 %,

® See Levent Sabanogullari, “The Merits and Limitations of General Exception Clauses in Contemporary Investment Treaty
Practice”, https: //www. iisd. org/itn/en/2015/05/21/the — merits — and — limitations — of — general — exception — clauses — in —
contemporary — investment — treaty — practice/#_ ednl.

© ZUW (EVE—EIE BIT) (2020 4F) 524 ZKMHT: 4,

(@ See José E. Alvarez, The Boundaries of Investment Arbitration — The Use of Trade and European Human Righis Law in Investor
State Disputes (JurisNet LLC, 2018), pp. 211, 221 —224.
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D ERETXHZ IR R BTRE, U P ERRE T 455 S A RN e R R 5 WTO I A, A
ATLUAGE,, WTO AR “HHOCIE PRk N sl i, BRI S, 7E5 I HOF A BB HEET,
WTO — I FM % AA B R TR, WTO FIGIRTAEy Bl v AL A B T B 5@ FE4E S
MRREEUR, WTO — Bl Ah 2 TR i (HEa 2R RN 2) 55 31 2855 3 3 ¢ IR “ MHOC IR PRk
R © Ak, WTO SRR DR SCRLI T 385 T Al B B, g mT DA SCA R vk 14
MARMIMEIRIE “AROCHE” . 538k, R4 TMAs 429 [E 128 WTO L i, ke A T i X — &
GBE NIRRT,

(=) A WTO 343 % KA 5

SR, WTO L HSEERAE—SE ) b e 9 AN . 5 514, HA—E & T ISDS
FEPR AW REEREE © F AT, T R RE B3 2 A, ARME BT S IR WTO 35 5 B A% B
BEARSCN Sy, fETHE “FRAME” ZFTN % B S WTO ¥ 3 58 B 7 # Ai  F2 vh nl 5 7™ A= 19 fi 22 .

T e i TRE D BUR BRI, PPERIERTRE “REE” WTO FI], B2 ok Hid M T4 %

454 WTO Frimffthiliy (T 3CHFR DSB) RYSEERGEIA, “%” S HT S S0k 1k i
Bt [MAs B “WTO BIGIAN BYRLCPEER . St GATT 1994 45 20 4515, FURMLAE 8966 S 1 7
B2 (two-tier test) : Hi—, ZRURHIEE T 20 25 (a)—(j) WHIBH—FReE Biok; I
=, UG RS AT A A 20 AT O M T REEGEEBISN, GG RO BOR H AR
JEOCAELT ER AT B, HRE 2022 IR, W GATT 1994 55 20 4PUAFRY 28 AR AL 3 A4
Wit TEHYZEMNE,© BT TS TS R RO ORRY B, HX R R T 34 2 E R 5
GATT 1994 5520 4%, JOMIZAE N “AIEE", BN & SH 1 B 5 Uh e v — M M5 1 45 30 1 A
Be,© [FFE, UNCTAD #EiF “WTO BIBIAN" W AERE B2, WUt it o6 20 AR AT 30y
S AN AR A A B e b 32 S, SR, LRI B AR« RO AR S ER AR GE [ in ey
MIZEUE 55, S 3 a5 | — e BN UBFRIMERE © B A R B 52 5 v 1 10 U] R HL figp e 52 B O AN [
M, (HPAGE HAs Z B RS RIGHEIFAE S F . ASCLUh, TEAR 4 WTO AL By ot # v
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@ APEBEEDRT] GATT 1994 45 20 45H (I i BB A 22 4 01 S A A0 B9 FH B Z P, See José E. Alvarez and Tegan Brink,
“Revisiting the Necessity Defence: Continental Casualty v Argentina” , in Kark P. Sauvant (ed. ), Yearbook of International
Investment Law and Policy (Oxford University Press, 2012) , p. 346.

@ (HEPREBEILT) 4538 FR5H 13 d I,

® IR UAs 229 E XS WTO b, SHAY “ A SCEBREMN” BRI EPRE . —BIEHE ST DUE 5 — 4%
2y FMH L LW KLY H N R Bk E B, See Oliver Dorr, “ Article 31”7, in Oliver Dorr and Kirsten
Schmalenbach (eds. ), Vienna Convention on the Law of Treaties ( Springer, 2018) , p. 605.

@ See “Common Exceptions and Derogations”, in Jiirgen Kurtz (ed. ), WTO and International Investment Law: Converging
Systems ( Cambridge University Press, 2016), p. 199.

®  United States — Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R (20 May 1996) , p.22.

® BPRRIR GRS LRI R IAT 2 VR, EE M A E AT Z IR, See WTO Dispute Settlement: One-Page Case
Summaries, Appendix 2, Index of Disputes by WTO Agreement ( World Trade Organization, 2023 ), pp. 299 - 300.

@ See Krzysztof J. Pelc, Making and Bending International Rules: The Design of Exceptions and Escape Clauses in Trade Law
(Cambridge University Press, 2016) , p. 133.

® See UNCTAD, International Investment Agreements Reform Accelerator (United Nations Publication, 2020) , p.28.
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PRSI, BANETEAANRFL, FTA R RZA X 7 IE Y55 28 A PR 3 32 S
i, © M WTO B4, LRI B DI E, XA & B N BRIk A Rk
FHE . BEPOLETr . R ES R, T ZAREELEBUMN RTINS 5 5 A O TAE Y S5
PRI, AL4E 5 ) BOR Y [ N S AN E BRiR ], SR, ISDS Ak 51 32 202 Ak [ S8 A B TR AU
PR H SRR T R AEITENAE, K22 RKpER .9

Br “ORRE” YRS, EREw T R E R AT RS WTO HIf], RS
RS, ERIE M T ook T B R E R BT A R R AT M AT R AU B ERAT R, W
JaBEM L CBOAYE” BIARZE D MhEE T RE T AR 28 B IR B B 5K WTO KB, (H kAT
X ERIRS], ME RS 5 A% E WTO 51 Eco Oro %5 3 VA SEEX I, —EBiIoMY

@® See United States — Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R (12 October 1998) , paras. 128 —131.

@ KA ESRITAE TP R s E R M, (PO ) XS SCBOR B AR STk R K R 5 R
HIPE" . See, e g , Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161/AB/R, WT/DS169/
AB/R (11 December 2000) , paras. 162 — 164.

®  European Communities — Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R (12 March 2001 ),
para. 168.

@  European Communities — Measures Affeciing Asbestos and Asbestos-Containing Products, WT/DS135/AB/R (12 March 2001 ),
para. 172; Brazil — Measures Affecting Imports of Retreaded Tyres, WT/DS332/AB/R (3 December 2007 ), para. 179; Indonesia —
Measures Concerning the Importation of Chicken Meat and Chicken Products, WT/DS$484/R (17 October 2017) , para.7.225. Hfii
“Ie AR BRI A, A0 R B BRI ST DR B 2 BRI, DTSR “aLBE” Y, See Indonesia —
Measures Concerning the Importation of Chicken Meat and Chicken Products, WT/DS484/R (17 October 2017) , para. 7. 227.

® ZWhE ., A CHBENALEE PR S R P AU . S R SRR 1), B (ROREFREIFE) 2023 4F
%2,

© HLEHE-BUETEIETT . A58, LI R 1 S R al T N R 7 R RULE SR PR AR R 0 [ R 2 ) A R A
AP, See European Communities — Measures Prohibiting the Importation and Marketing of Seal Products, WT/DS400/AB/
R, WTI/DS401/AB/R (22 May 2014 ), para. 5. 302.

@ See Joost Pauwelyn, “The Rule of Law Without the Rule of Lawyers? Why Investment Arbitrators Are from Mars, Trade
Adjudicators from Venus”, (2015) 109 (4) American Journal of International Law 761, pp. 799 —800.

® See David Schneiderman, “Hayek’s Dream: International Investment Law and the Denigration of Politics”, (2022) 35 (4)
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Different Routes to the Same End: Unravelling the Paradox
of Interpreting WTO-Style General Exceptions

in International Investment Law
Jiang Chaoyi and Li Ruoging

Abstract: The rules and institutions of international investment law and international trade law have
traditionally evolved separately and independently. Recently, an increasing number of International
Investment Agreements have transplanted WTO-style general exceptions to balance investment protection
with the regulatory autonomy of host states. However, arbitral tribunals’ interpretation of this clause has
significantly deviated from state parties’ expectations. The tribunals have circumvented a thorough
examination of the clause’s criteria, misconstrued its “general” and “exceptional” aspects, and unduly
restricted its scope and legal effects. This deviation stems from a disconnection between state parties’ shift
towards a new rule-making paradigm and arbitral tribunals’ path dependency. On the one hand, the
introduction of general exceptions brings a variety of competing objectives other than the singular,
underlined investment protection and the balancing approach unfamiliar to many investment arbitrators.
On the other hand, the institutional and sociological characteristics of the Investor — State Dispute
Settlement System incline tribunals towards objective interpretation and judicial activism, resisting
systemic integration, thereby defeating the purpose of transplanting the general exception. Future tribunals
may look to WTO jurisprudence to enhance the certainty and legitimacy of general exception interpretation
and better align with the intentions of state parties, which is also justified by the doctrines of treaty
interpretation. However, tribunals may formally refer to WTO jurisprudence without embracing its
underlying philosophies, such as judicial deference and dynamic interpretation. Furthermore, tribunals
may inappropriately apply general exceptions due to their limited experiences and inherent biases. To
control these risks, state parties are advised to carefully craft the wording of WTO-style general exceptions
and reduce uncertainties by issuing clarifications binding on the tribunals.

Keywords: International Investment Law, General Exceptions, WTO-Style General Exceptions, ISDS,

Intention of Rule-Making, Interpretative Preferences
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