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B OE, FARRERMTBETARR SO TAY RBE R EATANEREEAE, BRAEFH
XH0EZERT g, Rifn, BAFAFREEREAAFREALERN A EARERFTW, RE—F%
SR, EREAALZGRRA—FTEET “BEHFFHENLS” T—BERAF LR T Eams
CHSLET, EAR EREARELARY AR R, EATRIEBRTHE AT o) ERZ TR
EHPLRAFEERME EWNER, 5—F L TREGELHME SHIERRF ARG E %
KEFMAL LB RBE TR RERGHEREEL, ERRETAR TRy, BT E0NAE L
EREREZFH 0 LI ARG 6 LZ T H R R D5, BFFFELSFEAAET RG 6
DALV BAR G AR K, Pk, BT H TS9P A BAE R %R B ik
MIEATE T TR NS LagiAE . B SRR R R 6 42 ) A Fe xt RO 6 ST TR U HEAE A ik 22 A A,
BAZRBTEN S, 2FS . FAEBNALSKRESEE, ABBZTELTS TINERRE A
FRBWEENDABRTRILEE S, o, WBELER SRy REANEGFEXER, oA FET8FT®
SR TR PHRTELSREBNERES, ARALAMBREEM A RERNFE, 2T
AR R S48 4B

EEE: BRETHAE BEEFFULS BARY IZRAE THRILRE

UTAER Ao FE B g Bk O RE SR T P 2 0 ] 15 AN BB 8 O 1 [ PR B A e g o
R, REE R E AL A R, E PR B TR IR, B0 A 5 AR GE [ 4T R A
I, AAZURIEEARNL 9 55, F AT A0 20 h i e = B A MU 15 58 2 O ALY 2k, Sk
BBEAE RPN AT I, AR PRI 2 105 T ok AR A I A 5E ,  n R e A Tt ]
ARIBEBIE AN Y TR LIRS, S R TR RN T I T B AR S5 X — M
o TEIEFARIR I, REBUPRUEER T A 20 R (7 0K SBT3 A7 4R S 55 Rl A SIS 26K AL
SRR, N, TS ARIE A ARACEOR BT AR BRI R A RS AR AR [ ATk A
MLBERT, TWICIEAR B NA B il < AP AIERAE” AP XHETE & B A R4 R
FELAB 0 A OS5 AT e TR . 2SR Y SR I i AP RS B P A5 81 1 R 2 M

ORI, WHLRAOLAEE B 2024 HTEETIAE
@O See Jean-Michel Marcoux, “Transnational Public Policy as an International Practice in Investment Arbitration”, (2019) 10

Journal of International Dispute Settlement 496, p. 497.
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JERIINTT

SR, A PR AN 1 — BT AN R BB W AR S5 A [ PRt s b i I 2
ZOLETEMT ., A IA S, BRSO AR N SR T R PR A A ST A A, LA RERSIE HT T [ By
PRI BN BARE R AT 93, kPR DL R G RN el i, ok 2 () AR B A e 4%
PR BITER A RIT . [RIAE, TEXREISE)Z I, 0 B4R OS5 78 R PR B A R s it 3 2 A I A
TERIEEAR | A2, —J7 T, A SCERER B [ Pk o 8 0] T B4R S35 7 [l PR 809 12k
T N AR R, JGIE R M L J5E M) S 11 A 2 TR UL D) ff A7 AT AS JE LUE I AR ek
MRE% . J—J7 i, FRTR 28078 R A A W s LA R F AL A Xt o 45 S 55 BEA T MLIE 1R A
FTo BIR MR CRENS e KRR i U SUS5 FE B IR Z MR 2 i, (HZoRE, Bl [ Prftss
REAMMME e, WHRERENFE, LIRUEINEC LN REIE 2l N E PR I & R %, IR ok
(] 57 Pl B 8 PR A SE PR ok o FH T L, AR T A A AN T B S B0 T #5838 AR 355 1
AESSRIZHAFAETE Z A2, ARSI, FEHARAS, EPRBESTREAA i IR i LA Rk
RN B GEX T 18 S5 13 U ) 1 S0 B 5 AR i SR, 5 S0 8 i E 55
WL DIRE A HEAT IR, BEA 1 70 M A SR L L% 3 52 B R B TR 21 o AR S 55 7 3d e X B Y
FeAz,

P, ASCEE e WSS X — B T A S AL, DTN B R L LA [ P
RS RS, e R R RS L PR A BT AR A AT L AR
KAWL, ASCELL < AHH S AERE PR EGE B DI RERI G S8 1 0L 2 IS, 1
240 ) R 5 5 2 A S 55 DA — P28 ik U ) [T B 8 0 T ) SRR A, AR A 2 b T i 0
VA BRI AL SR BT AT AR B TE S, 3R BRAT & W S5 A B K R R R B [ P
GEAR A IS FHARAE

— BRREHEXSHEAEERSEZERLZR

(—) FEFHF S0 N IEH R

F b, RCE OO B BRI A S, HR A B REARSE R N S
YLz BT, HAH XSS (Due Diligence) A 1 H EARTETLEHESC R P 25 R 515 LAY L
FRHAUE B RE 55 VTR PRI, AR SOS ROMEE ATB B R 17 122, i o S 55 Bl
TV E AR h o, AT 1 SR8 208 21 2y i g DA R A 85 5 S 5Tk, A et — 2 A or
JE .2 BT 19 A, SO T EBROCER A B RS, I A AR S5 R Kb S R
ST A | PRI AL, B e ST A OS5 B 0k R ) o e 4 b 4 B s A 1 R 5 2 O I,

@ See Timo Koivurova and Krittika Singh, “Due Diligence” , in Riidiger Wolfrum (ed. ), The Max Planck Encyclopedia of Public
International Law ( Oxford University Press, 2012), p. 1.

@ See Markus Burgstaller and Giorgio Risso, “Due Diligence in International Investment Law”, (2021 ) 38 Journal of
International Arbitration 697, p. 697.

® See A. Ouedraogu, “La neutralité et 'emergence du concept de due diligence en droit international; laffaire de I’Alabama

revisité”, (2011) 13 Journal of the History of International Law 307, p.307.
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iS55 B TR BN AEZ A, HEZK EAAHE R . 78 1928 4EIH/R DI 5 ST, MUz
MR AR A B A 55 1 S R B H Al B R AR 2 S TR B B i B
( Permanent Court of International Justice) FIIRAGMIAE SR, BE/RIELE (Judge Moore) F5HI, —
A EIZ LI B, B IR AR N R AR R O — A E RS A R TRATh 2 B E
PRk sess 5k, W 55 W i 2 FEPR LS | EFRAGETEY | WS LS | E BRI
OSSN SR, WO T I A R E PR RN R E S 55 B 1k EAUAT AR AR A S
R @

HY AT UL H AR S5 B i it B o0t [ S8 Y A T A0 3 2 iy R, FEARIA I K 5800
AT ERUGEIRY, PR FAR R A [FIRE, AR PREC U, I S S5 B R A R %K
BTHNEAGRB ISR . TERIRE b, & RS R R, — BEZ ARV E A
AHA L, SR E R TR, SR AT R T A R, © ik — BB &
J& IRy 1 A DR A T N B JHG I 7 A 52 A L0 A8 3 TRl N & AR i 400 AT S | 20 8 L Bk
%9 BARGEEIRT 55 LA RSRIE 55, T R A [ 5w BRIl 2 iy S vk | AT BUR RS L
RARAFHMNE NI B AR 32 A2 H 5 e 2 GO0 TAME B A A LR 45 T AN EEAT g A
AR, I LR BGEET 1E51 R B2 — 259k

TEH T 55 31X — S BB, 1 S A Ay 2l sy AL e — T s oA, Gl HEAE
L BFANEE LNE R R GRS MR IRAS | TR K —Bem ), K& 3 PR
B I 55 YD RESMERE E xR A3 FHRR A XA 0 Bl 285 A BR AL 1 HE 2
N TG BORBE AREZAT A E TR S S E R A H e, Oy T R PR & AR T B
BREGHES) )&, XML AR [ PRBCs H OU E NB B., BEE E PR THE AW LR, S5 KR H
Wi, & EIT AR EIRBIANET BT A RIS 2 R BN . B T2 5F AN, SMNEHREE 4 2R
T E A, ARG Y 05 TARRE | PR S S RCR AR T 200 0

See Island of Palmas ( Netherlands v. United States of America) , 2 RIAA 829, Award, 1928, p. 839.
See S. S. Lotus ( France v. Turkey) , Judgment, P. C. 1. J. , Ser. A, No. 10, 1927, para. 269.
S EEM . (B RAEEHFE BRI EREMR T L5 2A), o CHIRBOE K 24) 2022 445 2 11, 55 119—

131 B1; Medes Malaihollo, “Due Diligence in International Environmental Law and International Human Rights Law: A

®® e

Comparative Legal Study of the Nationally Determined Contributions under the Paris Agreement and Positive Obligations under
the European Convention on Human Rights”, (2021) 68 Netherlands International Law Review 121, pp. 121 =155,

@ See Marco Longobardo, “The Relevance of the Concept of Due Diligence for International Humanitarian Law”, (2019) 37
Wisconsin International Law Journal 44, pp. 44 —87.

® Sk (RAREZAT I Z M TCE Y E BRE DT R —E T RN 40T, 2 (EEITE) 2019 458
53, %160 J1; Antonio Coco and Talita de Souza Dias, “ ¢ Cyber Due Diligence’ ; A Patchwork of Protective Obligations in
International Law” , (2021) 32 European Journal of International Law 771, pp. 771 —806,

© ZWaktE. (EEPREERFITRER PR L), B (RFPEER) 2019 4545 8 ], %5 78—91 BT; Tony Cabus
(ed. ), Due Diligence and the High Seas ( Routledge, 2021) ,

@ See Olivier Corten, “ *‘La complicit¢’ dans le droit de la responsabilité internationale: un concept inutile? 7, (2011) 57

Annuaire Frangais de Droit International 57, p. 67.

® See E. de Vattel (ed. ), The Law of Nations, Or, Principles of the Law of Nature, Applied to the Conduct and Affairs of Nations
and Sovereigns (T. & J. W. Johnson & Co. , 1844), p.313.

©@ See C. Eagleton (ed. ), The Responsibility of States in International Law (New York University Press, 1928) , p. 80.

1 See Camille Martini, “Balancing Investors’ Rights with Environmental Protection in International Investment Arbitration; An

Assessment of Recent Trends in Investment Treaty Drafting”, (2017) 50 International Lawyer 529, p.531.
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SR, AMEEE AL DL 2w I A T XA 16 8, HOFARAESE IR bRk T kg
A, DRI A BEAF 1) Bk M o A L B W8 3 A 547 LA T LR A A A L A B,
SE 4 AL H 7R TE ] (R N BT AT O BEATAE B, WU SOOETEHRR B DR 30wk I 2,
TORAN EaREA S, ALEE A B H AR ST X, R E S E BT
Fr oA I BRE 2 T AR AR e H TR — R 90 K 1 s w2 SR A [ PRk v Se kb, 4
AR 55 KA T ) (A, @

(=) W H TS B FRE AT R P 09 B AR E A

1. A0 R S5 R K

TER R 5 R n ke, A X 45 5 o 1 S 55 s IR B B St S B, —
i, PGB  (Bilateral Investment Treaty, fijFx BIT) H k= XF T8 9% & 97 4T 10 BH
FRE AP A TG B8 B RNTEAT Ay st it B A0 194 7k AR 4 o L3 AR © 55— i, R
S R R ol BIT 1 B 195 5% B iR 505 T i $ sE e E S5 040 @, A BIT SE4R 4%
AT HLE 26 TP B I RRBAEAE B S 7R 18 [ Y A5 AHOCIR X it S 30 1 U551 48 R 240
DU LR A% 58 3 B 5 T A e i VA T oy L 388 P A 6 AR A7 5 1 P ) 2 s T
AR SC S5 R0 )3 2 30 S B ) B e 1 S AN R AR

BEE [ BRas 5 ¢ RANKT 3= 6 DL S E PR SEA A AN W oe 8, PPk e 2 i TR B L s P 7Y
ANKEBRAE XS [ Befe B A A R vk i iU A T8O, o PR, A 03 ol T B e AR R S g%, 7
Plama v. Bulgaria Z, AU — WA 52t #4E S5 ANOGE F T ARGE [, R RRE T 45 v
HY AN HRBEE WIS W IERRR IR IS SRR AE S A AR, T
T BB LLBOR I S5 O B R AR A R RS, R R L 55
(R LA P25 AT AR VA 94 A T8 2 T I A 1 9 DA X gl XU R AR ] > b P BOSR AR AR
PR © X T REE M, HEOR AN E B0 TR AT 55 B DR 3 T4 S AR I 0 A DG s R i
L, T 50 15 s AP [RIRE S B R IR B AT M A3 bE . I ANTE Anderson v. Costa Rica Z&H , fhk
FENN, TETA BTS2 B BSRATAT 08 5 A DT S S AME TR E 0T H Z 2T 580 i e 2, JX b
S — > B R R R AR Ok B OB AT & AR E E B EAE Y MAEZ R
Churchill Mining v. Indonesia Z¢H, MPEREEXTH ¢ (w8 55 #-AT 1 e, BRSMEF 5535 MM A

@ See M. Paparinskis (ed. ), The International Minimum Standard and Fair and Equitable Treatment ( Oxford University Press,
2013), p. 256.

@ See UNCHR, Report of the Special Representative of the Secretary-General on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises, UN Doc. A/HRC/8/5, 7 April 2008, p. 17.

® See Martin Jarrett (ed. ), Contributory Fault and Investor Misconduct in Investment Arbitration ( Cambridge University Press,
2019), pp.1-2.

@ See Thomas Schultz and Cédric Dupont, “Investment Arbitration: Promoting the Rule of Law or Over-empowering Investors? A
Quantitative Empirical Study”, (2015) 25 European Journal of International Law 1147, p. 1152.

® See Plama Consortium Limited v. Republic of Bulgaria, 1CSID Case No. ARB/03/24, Award, 27 August 2008, para. 222.

© See Markus Burgstaller and Giorgio Risso, “Due Diligence in International Investment Law”, (2021 ) 38 Journal of
International Arbitration 697, p. 699.

@ See Alasdair Ross Anderson and others v. Republic of Costa Rica, 1CSID Case No. ARB (AF) /07/3, Award, 19 May 2010,
para. 55.
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S5 XA Y b G A VR AR RA TN Bk R BAE S EG© B TR AT N AR R R
ZAb, B HUE S5 Wl R FUE S FI W O RS LR S | BIT Hh i SRR 18 253 — A
R, AFEX BT SR XU A PFAl LA RO T 2 18 ] s A5 HE ZRORT 450 5% B R 728 1 1) il
H, KTFRIE, EUPEEELE Emilio Agustin Maffezini v. Kingdom of Spain Z& W38 HHAAREE, “ EPr
PSRN B R X BRI R RIS B9 W R GRS B W 1H 55, RPN TESR
BEZHTARE A A 5 VP4l AT BE P A B0 A R XS, TS I A2 B 42 5 Sk 29 A AR B R A2 RIRE, 7
Waste Management v. Mexico Z&H, HEREE S M 1 08 8 F X A8 EAE WA T 0 A ) IS4, R
PR AR BB 2 G AR T8 [ A 2 U PR X AR B 0 Al AT PE AT IEAG 5@ J5 3 2200 A% B8 4 1 & 2L
el BIVAGE FEA S5 e f i — R R e O AT, DRI 800 2 T 2R 18 [ 1) BUOR
AR 1A BT o (HX I ARG B0 00 I A AR R 25 BB 475 BB SR AR, 4%
TH RIRET B B AE L5, Parkerings v. Lithuania ZE3ULF8 H, B0 H AR 8 IR B 152
S8 PRI AT TN AR SO A ) 4 O ASOR Rk T BB A JEA T HTAEL SC 55, #5058 17 214 TR 00 381 R [
TR IF R AR 7 O R H s R @

2. RGEH A GBS R . WL 22 S S AR TR

M E R AR S B A 2 IO I, E AT AR R AT o R S5 BB C 2B TSR
[l 55 v, TR AR S 55 SR Rl IR ARk, DS IR i 285 B2 o AR B8 1Y AN AT
N BT A T SO TERAI PG R AR5 | AP, RSt b, phEsckh
Pt 5 R S5 B AT R AA AR B B 22 A ] B AR 58 A 4% o o 1 S 55 1 LB A DA R A
B, WAL E XA SCAT PPN R A B ik 2

HoE, g AR S5 R A R AR S s AT AL A& B . R s A R T
1R 355, MEAESER 5O HF 2z, HAEOR B F 5 T 8 55 U SC B AT AR A 2Kk, 2
75 BEAE I8 3 BRAR 0 5 SRS WA S PP #1558 B0 5 5 A, (LR o0k o i 4L S 55 1 e 13
EARW T LRI R S5, U0 Urbaser v. Argentina %8, A # R 7 7 PREL R B 2 4% X o 1E
SCSFIE, TR B W bR o A 45 5F 5T T BT AR AR 5 B BOR 0 AR 1b 2 B AT T AR B0 I A R
W, TR AT W SR B AR T [ A 2 I OURE I A T RE A AR R AR © [RRE, TE Stadtwerke
Miinchen and others v. Spain =0 ISG Building Solutions and others v. Romania® % , R EEAR R

@® See Churchill Mining PLC and Planet Mining Pty Ltd v. Republic of Indonesia, 1CSID Case No. ARB/12/14 and 12/40, Award,
6 December 2016, paras. 501 —509.

@ See Emilio Agustin Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Award, 13 November 2000, para. 64.

® See Waste Management, Inc. v. United Mexican States ( No. 2) , ICSID Case No. ARB (AF) /00/3, Award, 30 April 2004,
paras. 57, 113.

@ See Parkerings-Compagniet A. S. v. Republic of Lithuania, ICSID Case No. ARB/05/8, Award, 11 September 2007, para. 333.

® See Timo Koivurova and Krittika Singh, “Due Diligence” , in Riidiger Wolfrum (ed. ), The Max Planck Encyclopedia of Public
International Law ( Oxford University Press, 2012), para. 1.

© See Urbaser S. A. & Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. Argentine Republic, 1CSID Case
No. ARB/07/26, Award, 8 December 2016, paras. 622, 628.

@ See Stadiwerke Miinchen GmbH and others v. Kingdom of Spain, 1CSID Case No. ARB/15/1, Award, 2 December 2019,
para. 308.

® See LSG Building Solutions GmbH and others v. Romania, 1CSID Case No. ARB/18/19, Decision on Jurisdiction, Liability and
Principles of Reparation, 11 July 2022, para. 1094.
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BT AR IR 2,

FO, APEREE RS TR0 o 1 SO55 TRA TR # A R I A — (R LU B A i e, A—F%
NI 5E B AR L R IR B A S 5t N SO BT IS OL, HE 2, IR X TRl
W . I XU AR AR [ BRGNS 1 555 B PN AR D B 3 o R U A2 A
i, WX AR DB AN i 2l A i S 5wt 5 BRI e i i S A 2
IERRIBNE, G E SR B A ST HOR AR N E N OGBS R , U 7R I8 R A 712 AR B Y
I, B0 s S5 AT R R O R IR O & B, (PR E Al i oA
Iy, TR AT E R R I T AR E T . 9 INTE Mamidoil v. Albania 5, FHEUEIN A
RRGE A WE T AE VAR, B SR FE 55, RIME 585 O 40 AR iE
B IRERIHT T E L ZIEH Foresight v. Spain =2 Opera Fund Eco-Invest v. Spain e Yl
JeifE BN T HA [ WU i ) R A DA REIR B H R SCSS iUARIE, BRILZ AN, PPEUETEXS %
BEEAT AT R S5 AL I R R S B AR R B R, E 2, BORE LGS IRITR
J7 T BBk g b RS LA 2R 38 T W A HE SR AR AL T SR OS2I, 7E Blusun v. Italian Republic S,
B A w1 S 55 BRI 1 i Al [ i A7 S5 500 TR A L A S BRSO @ SR T AL
WIAEFZIE, X TAEE NP, SMNERGEEIRMER 2T — T 0k, g, e
ARG I SEBREOL, LAGE— R BRSO A AR EAN HA T O i3 AU A2

B n, ARV X T 4% BT AR S5 ROARMERY RN AR TR . AR B o 1 S 55 1Y
SRR E SR B AR5 2 SR IS S, B A TR R E A ] < BB (reasonable)
— IR R 5 B o AR S5 R A B AT AT T © 5 A R ] < By (diligent) @
THIEAY ( prudent) ® HEXW ( meaningful ) O g, kel W, B E R XS5 I IE A o
TEAPER LR TR BRI —BE . ANt BT T FIRARE A bRiE, PhEkE [R5 78
b B BAR R RE SC, AR 0 IR S5 3 AR R B O T R 1Y B R, AR
FUE 1T B 1o AR SCS5 AE T Y RO 3 19AT o, BN R AN E M DL R bR TR OB P 2
W KPR MBS HA RGE T, IRl 2 TR 583 iy IR R 84T

O See Mamidoil Jetoil Greek Petroleum Products Societe S. A. v. Republic of Albania, 1CSID Case No. ARB/11/24, Award, 30
March 2015, para. 671.

@ See Foresight Luxembourg Solar 1 S. a Rl. , et al. v Kingdom of Spain, SCC Case No.2015/150, Final Award and Partial
Dissenting Opinion of Arbitrator Raiil Vinuesa, 14 November 2018, para. 380.

® See OperaFund v. Spain, 1CSID Case No. ARB/15/36, Award, 6 September 2019, para. 487.

@ See Blusun S. A. , Jean-Pierre Lecorcier and Michael Stein v. ltalian Republic, 1CSID Case No. ARB/14/3, Final Award, 27
December 2016, para. 392.

® See MTD Equity Sdn. Bhd. & MTD Chile S. A. v. Republic of Chile, 1CSID Case No. ARB/01/7, Award, 25 May 2004,
paras. 242 —243.

© See Churchill Mining PLC & Planet Mining Pty. Lid. v Republic of Indonesia, 1CSID Case No. ARB/12/14, Award, 6
December 2016, para. 501.

@ See RREEF Infrastructure (G. P. ) Limited and RREEF Pan-European Infrastructure Two Lux S. a r. . v Kingdom of Spain,
ICSID Case No. ARB/13/30, Decision on Annulment, 10 June 2022, para. 122.

® See Stadiwerke Miinchen GmbH and others v. Kingdom of Spain, 1CSID Case No. ARB/15/1, Award, 2 December 2019,
para. 308.

©@ See BSG Resources Limited (in administration ), BSG Resources ( Guinea) Limited and BSG Resources ( Guinea) SaRL wv.
Republic of Guinea (I), 1CSID Case No. ARB/14/22, Award, 18 May 2022, para. 904.
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— e P IRBEE H E SCS5 A [ B B R S B 7 A B T FH IR DA 4G T 1 5 A AR S
55 A5 B PR -5 SME ORI TE S 00 Y ok, AR T AR LI A A R 25 AR SV AR AR
WA o SR, XM BRAR B MARAS 48 7 55838 1 48 OS5 16 [ PREEBT AR X i s e 1A
R HIABAE . BTS2, HOE S5 BYHEAS TR AS B 2 A 3 T3 800 2 480 1T R A AL A9 224K
[FIRE, HHE SO PR 5 A FE PRBCS MR A b, AL ) 5 D R Lt b SR 22 32 315k
TR AR . 2B INT, T S AR TR T P IRDE Y T2 U SR R EAE T, PR ase e fif
B FA RS S5 i) 32 A [ Btk 70 SO B 36 0 (R At S A IRE R A AR o X, )k
VAR 25 B GO A L R VR R 37 AR R M X I S5 Y D B E (2 S s AR R T TG
K@ BN, #SCSTES E PR S SRS B g R B b = A T IR, v
I SCAS AR D A R RS 7 ) TRV R A [l BB B PR X — R e b B T 17 AN [R] At 2 7y 1
YRS TREENL, PR A AR TR S e M RE SR BEXT AR (AR [l v, AT, A e
SETHTAR AL 1S5S A [E PR BB AR A D RE A i A LA IS BN (5 1) A BB A

(—) Zhaeateny E R

LGl SO PR B <SP i haeE R %

B3O, HE OSSR ME BTHE O TR A EARIAT L O T B Lk EACAY
M, EGAEA T AU 72— R A B e H SN R ], 22 [ B w3k 52 Bk 1) i R
J'&, WE S ANAUEDOR FAUE ZIBATIEN 55, BB O AL AT A 23 068 [ prod 2 7 A 17 T 5
Wi, 348 I3 24 5 ) SR BCHA it T 17 14 oA 3 A48 35 T o 47 A S BE A 6] o 43 9 o 268 ) R S0 A e
TS ARAREL, ARG, EPR B R R T TR H R URARE E A, |
FL b, BRETESARE EMEELR PR T HHEMALY AR E EFE R 2 )5,
SEAA T RE LA U 5 D b R P S A AS0RI ST B0 B A B BT AR o il A SR ) A B BT A R ik
R SCSS A0 S B BR ) R 18 [ AT X T AN E BT R R, RN 2R AR [ R
DRAP BT 7 (R L35 .S SR 10 3 o B RS2 e 2 A 25 10 400 B o) B 5 R SR AR AR 8 ¢
F D (BAE I o o s i e Bl 7 A Ve S R A I E v 2w A E0R LB N L g N AN R NN ETS
AR B AR AT, [T ol DU T AP [ B 88 8 BN 41789 3 0h, Mnlfpsi & e Bl

©

See Yulia Levashova, “Fair and Equitable Treatment and Investor’s Due Diligence Under International Investment Law”,

(2020) 67 Netherlands International Law Review 233, p. 244.

@ ZULfta . AT (REE S A NS R REME SR, B (RB¥AR) 2023 455 4 1, 5
231—232 Wi,

® See Samantha Besson, “La Due Diligence En Droit International”, (2020) 409 Recueil des Cours 1, p.274.

@ See Ivar Alvik (ed. ), Coniracting with Sovereignty: State Contracts and International Arbitration ( Hart Publishing, 2011),
p- 2.

® See Eric De Brabandere, “Host States’ Due Diligence Obligations in International Investment Law”, (2015) 42 Syracuse
Journal of International Law and Commerce 320, pp. 333 —337.

® See Anna Kozyakova, Foreign Investor Misconduct in International Investment Law (Springer, 2020) , pp. 45 - 60.
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MIF R, BIT B H AU 24 02 B T B8 O 4P, T A B 28 55 238 1 5 BB At
Ak B LR 4R T O

T BEE E PR T O AR A HTE A LU FE Bropt 2o T RGOSR, IR S B
AR 557 A TN YD RE MK 2 HINREXT QAR PR T AE [, 12 5 240 5 PP 50 5¢
HFZAE E AT s DHRESS o A A BRAGUARIE [ AL, ol AR i e iAo, 58
JRAROULALET b $5 5 XU Y FER 0L, 8 T S 32 WL Y B AR [ 5 8058 5 AUR) S5 iy -F- 15, R
RS, EZRIE E S ERE I W R P, ARIEE i T AR A5 E B v g
B T EZ MR THE Y BEE S M AR T DR R O S A 5 A R
TEAT 262 3055 A A B AR 3 PO TR 38 20 RS S35 A 7R EE R A BB 8 — M, AR L
55 B BERE (O U AH V7 3t KT T 7R 18 ) 2 AAT A0 A M R e 2 B0 TR OIS A 20RO — 7
I, $REERERIER AT NS TR R E R HEEOR; H—Trm, RRHERHEN KB EY
LA RE A SECR AT BRI A I 5008 . IR RS 2] LR 55, MIF 2 A 2R
HEGERUR . et AGH E QU RE LI BT AR SO AR PURr B, —ERE B2 1 U5 1EAL
F 55 LB ANGF S5 LR R PR 98 P R AR BN P A o o o Bt ] A o A 1 e e
REMRIL, 260052, 18 Mamidoil v. Albania 581, MPEUZMIBRTE T, b T 5T AEUS 15 2 AR
SE B IR BRE IR, 708 [ 2O B S B A SCRE U P S IE P, TIE 98 2 [l R
T R ERE AT B MR N A MISIE T 5, S 2, HPESOS B0 [ SR 5 5 XU (19
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Theoretical and Empirical Analysis of Investor’s Due Diligence

in International Investment Arbitration
Gu Fang

Abstract: As one of legal norms in international investment arbitration that can restrain investors’
behavior, the importance of investor’s due diligence concept is self-evident. However, the investment
practice shows that there are unclear and inconsistent standards in the treaty application of this concept by
arbitral tribunals. Arguably, the concept of investor’s due diligence originated from the concept of due
diligence. However, the latter’s regulatory subject is individual nation, there are a few obstacles when it is
applied to international investment arbitration concerning with non-state subjects. Additionally, the
theoretical analysis framework of the arbitral tribunal also failed to respond to the particularity of the
application of investor’s due diligence in the international investment arbitration. In order to safeguard the
sovereignty, as well as strengthening investors” protection, the understanding of the investor’s due
diligence shall be reconsidered from the perspectives of the functional orientation and coverage expansion.
It is suggested to review the capability of the control of risk, the economic ability of the investor, and
social environment of the host nation, before judging whether investors have sufficient control and foresight
of external risks. In addition, the arbitral tribunal should also carefully consider the duties of investors on
a case-by-case basis, when deciding a case related with investor’s due diligence.
Keywords: International Investment Arbitration, Investor’'s Due Diligence, Investment Protection,

Sovereign Interests, Predictability
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