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The Legislative Connotation and Juridical Inspection
of Article 3 of Chinese Law on Application of Laws

over Foreign-Related Civil Relations
Xu Junke and He Jiaxin

Abstract; Article 3 of Chinese Law on Application of Laws over Foreign-Related Civil Relations
(hereinafter referred to as Law on Application of Laws) stipulates that the parties may explicitly choose
the laws applicable to foreign-related civil relations in accordance with the provisions of law, which
determines the orientation of party autonomy in Chinese legislation to some extent. The phrase “in
accordance with the provisions of law” in Article 3 refers to the rules of application of laws with the
connecting point of party autonomy in Chinese laws and judicial interpretations. That is, only in
accordance with the provisions of Chinese law are the parties allowed to choose the applicable law. If there
is a special provision that excludes party autonomy, other connecting points are applied to determine the
applicable law. Therefore, party autonomy, applying only to foreign-related civil relations as provided in
Chinese law, has not yet become the basic principle of application of laws over foreign-related civil
relations. Based on the study of a large number of judicial decisions, it is found that there exist many
problems of the application of Article 3 in judicial practice, such as that the reasons for applying Article 3
are not explained in a certain amount of judgments, that Article 3 is applied to some non-foreign civil
cases, that the logic of applying Article 3 to determine the applicable law is not convincing, and that
Article 4 of Judicial Interpretation (1) of Law on Application of Laws is forgotten and misunderstood to
some extent. In order to refine the judicial system that allows the parties in foreign-related civil lawsuits to
lawfully choose applicable laws including extraterritorial laws, the court should clarify the rationale for
application of Article 3, elucidate the reasons for application of Article 3 in judgments, and strengthen
guidance on application of laws in foreign-related civil trials so as to avoid the defects of application of
laws in judgments.

Keywords: Chinese Law on Application of Laws over Foreign-Related Civil Relations, Party Autonomy,

Private International Law, Rule of Application of Laws, Foreign-Related Civil Relations
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