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o AR TS (James Crawford) . i+ (Peter Tomka) . #&MAHLFE ( Christopher Greenwood) , iX—
AT AR BE PRk 22 A0 ) Z 0 © FER B BT [ PRk B ik B WA 5k F 7 [ PR 0% o b 3
YAZ W, P43 (Bruno Simma) EAKIAN, A T1E E PRBCGE M3 b I A5 i e, = PRk
e £ [0 s T ol ™ e B TR BT TR, X TR B R GA E K Bk R ik Y T L, B R
B s k2 LR E PR BEA T, BB ORI, WA TE E PR B A e R 51 i 22 T
ML,

s M B2 AT BIL, AR s AR DU AR B ) T 2 1 AR 51 i AR 55 L 3k
PREE, HOTZh IV ARG, [, AP ORI M A BIL 2 M AR ORI A A 5 IR B AT AL
T OIS, 5B s WAL 1T B WA R LA 48 5 D o B 1 Pk e 1 B LA B 7 5 v ) 9 A o e

O RTARFCIEIEANESCRNFE, S OGN, (3 A ZAEHLH] Y18 8 R 35 B H R Bl ——L) Paulsson #H2BUA#
L), #HCHIRESE) 2017 4F45 3 ), 4 120—121 U,

@ See Albert Jan van den Berg, “Dissenting Opinions by Party-Appointed Arbitrators in Investment Arbitration” , in Mahnoush
Arsanjani et al. (eds. ), Looking to the Future: Essays on International Law in Honor of W. Michael Reisman (Brill Nijhoff,
2010), p. 834.

®  FEPRATRLL R RATR T (1ISD) (14 2 A5 FTE 2017 SNSRI 1 40y (e A ) e [ R 0 e 123 B 7 1
PRECHE P e i M ) pRS, SUREPRESE YOG, SRS FIR IR & [ AL A R 55 AH 5G40
A8 [ PR ik Be 6 B AT BB A5 2R o SR IS (B0 A5 452 1 o 1 g A% Ay A 0 S P Y T s 2 0 e o AU R 7
%" See Nathalie Bernasconi-Osterwalder, Martin Dietrich Brauch, “Is ‘ Moonlighting’ a Problem? The role of ICJ judges in
ISDS”, https: //www. iisd. org/system/files/publications/icj — judges — isds — commentary. pdf? q = sites/default/files/
publications/icj — judges — isds — commentary. pdf.

@ See “Past and Present ICJ Judges Welcome Curb on Moonlighting” , 9 April 2021, GAR Report by Jack Ballantyne and Alison

Ross, https: //globalarbitrationreview. com/past — and — present — icj — judges — welcome — curb — moonlighting.
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B, V2T E PR G S S S5 T ZA LA TR B L2 . DA
MR AIREN T, X EEFAT PR AT AT REA AR RE PR A S @, AR IER R
NHZATLE PRI R, S8 HERRAT RN HZAEE AT AL, A T8 AT
T RETE SN Z RO, B Z I, S DU WAR Lf O AT TR AT B AR A b2, i
HALR AR ZARABA TR G F AR AT “HrE” rrY 52, MR REIR W
], IREREAT LA — Rl B A A 5 s R AR B ST 5 RN ] B 45 ¢ AR i 3 7 SR Y
R, SRR MR A A AT REIE R TR T MO BAK S, AR SRR, XA BB LEE . BEAR
HE NGO RATTMMES:, IEFA VLW SR | AR E PR AR5, IR
ROZ A G NI 5507, RSN A O UCRRTE R 2 NF B R W50 2 XA
OBEESIHL, L LA B = HRMD ey AR E R R P AR A

3. HHEANMBUCEME. —DREFeH R

WX, SRR AL Z AT E IR AT AR A S S AP ——4 S N RSl 3k
P, TEEARE VR TR TR SE D, AT H S PR IR 57 ol 53 Y DR @ ik 7 [l B3
A ICNWIE , —J7 T, PRI D Mo 2 S 2 AR R AT, 6T T 6 3 [ AL ) )
SEAEERE P IUNIRASIR, S —Trm, EFRBBT R R BA BERA AR S M4 A
£, RGP P A — SR R AT MO, IR R A B — R R,

Pegeit, (EREPAER RS, B FE S SRALSE MG 4 R RGO T AR AR E
EEOF Z A, X2 — W, o5 — DB 2, 3 WA o7 R BT A 5E RAEXP K (Staminir
Alexandrov) S FPEEL I 4 R 2K B0 T #P i BB 8 ZAE.© X R W], R —AAREE L, H9A
TERE YR FOR Ik, RSP B, BRAIRIZA MR HIRURZ F 5k B IFg R, &
A5 A Fr R R 22 A T DL - o0 TR A 53 20 i) e A R R B B — i B M S S AT 1Y
HEHA

MIEAET, HFEANMRXMBCERME, Se2WE 7T ARG RS, BT
5y, TCie IR, HRN YO AT A S ARG X R, P AT
oy, HNCYE RS RA MM A EN:, PERETNENTT, MAEIPG ARk
MBS SRR W, S A IR AR, WOy E RO E T NS
ZAL, MR HXOT S FAILEZAL, M S A ey HBSOE, HE AR E R

@® See Dapha Kapeliuk, “The Repeat Appointment Factor: Exploring Decision Patterns of Elite Investment Arbitrators”, (2010)
96 Cornell Law Review 47, p. 68.

@ SEBR L, TEEFOBBRS) T R R F B WA A TR, EFREBE AR A O, PR E A, X
AT E PREERG R E 9 4F 1 JEEE IR RN O RUEAE 1, SRR 12 48, FOVAREE N TIRBEL, SWE
TERMhRIA— 268 B R R UCE L, LIRS — 26 [ G0 X S ik B M LAE “k&t” AYTEE, See “Past and Present
ICJ Judges Welcome Curb on Moonlighting” , 9 April 2021, GAR Report by Jack Ballantyne and Alison Ross, https: //
globalarbitrationreview. com/past — and — present — icj — judges — welcome — curb — moonlighting.

® SIS . (R R AT AL AIE TR IR % KOl ——LA Paulsson HUERBUNAZL), # (UML) 2017 455
3, 88121 TL,

@ See Rodrigo Polanco Lazo, Valentino Desilvestro, “Does an Arbitrator’s Background Influence the Outcome of an Investor-State
Arbitration?” , (2018) 17 The Law and Practice of International Courts and Tribunals 18, pp. 18 —48.

G KTIE, W/RHEEIER SR %Sk, See J. Paulsson, “Moral Hazard in International Dispute Resolution”, (2010) 25
ICSID Review 339, p. 349.
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RIEIE, REIE A DB, O LEScerh RO 2450 A/ AR 1 AR A 2634 A3,
RAHNE BT A LS 2 0 T TRV BT, AT Bl i LR fE s
B/ 2

= RUERHESIANERRAMBZRE

RSN, IR AT SR S B W E PR B A E N SR . it AR, S+
VR DL B 2 7 © 22 EIE S W0 HAR S | AR PRI Be bR A Se W7 4545 b IR SERRGETH I 5 44 ¢
S, ALK, BEARS BIAE FRAE

B, FEUCE I RE A Ll 155 240 WA PPk DL LU 7 S A R R RS, R 5 A R T o
B ARRAR B B IR T 5 U WL R AR TR R R AR T AT s | R T SO AL 14 77 5]
Ho ik 52223k @ AN SR 1 DL —FiodE LSy HRH AR P R 3 1E R ki i R E R
WL, 33X S SO WL AIOE LAARAH B R iy S, WA AT Be A R T B ke 7 A

Sekrh, AR SRR AR R VA SR R L, BN, FERPOR B EUE (US-
Iran Claims Tribunal) HEIYREZEH | 1 ZAPEE L AERRIAE H 5 A H J5 4 ) fpafl i Hof a3 3638 5+
BRI @ SR W AERR AR 5 A 1) FA el 03 385K, AN TC 1 25 0 Jo o 1) 385 7 SR AT ] 1E
TR S, SO 24 3 R AE 55 N DL S ARIR i 5 5 e . AR SO WS R 2F 3§,
IR BRI AL T RIFS T 2R (Lemire v Ukraine) W, LR IR Z 107 0T, 1
5w 2 BUNZATRYRE AT T 1 03Ik 173 SUH R 7 G 18R 10 5 S0 0L, © 7™ S S 1 fh
Jr I R ©

U DL A T RERCIR A B oSG AR RIS BRIy FN 2 S4B o AL AR 0
BEPEIL, T REA 2 5 A PR 51 B SRR A A B A R aE , HA PR R 2R B, Rz
EARAFAE— A B MBI M0, A A X AL PR R A5 47, 458, fF
B LA Z AR T A AR R IME DG R, b i o G R B b @

@ See Chiara Giorgetti, “Who Decides Who Decides in International Investment Arbitration?”, (2014 ) 35 University of
Pennsylvania Journal of International Law 431, p. 446.

@ See Chiara Giorgetti, “Who Decides Who Decides in International Investment Arbitration?”, (2014 ) 35 University of
Pennsylvania Journal of International Law 431, p. 446.

® FEAMBILFKEES (Alan Redfern) RSP BCEINRIEI A 3 26 A9, RIS HBAR,, 4700 5 308 IR S L
U 7 = T ) ) Ao 1) Al ) 4 T PP b3R5k ok, See Alan Redfern, “Dissenting Opinions in International
Commercial Arbitration” , (2004) 20 Arbitration International 223, p. 226.

@ See Richard Mosk, Tom Ginsburg, “Dissenting Opinions in International Arbitration”, in Matti Tupamiki (ed. ), Liber
Amicorum Bengt Broms (PMS Print Oy, 1999), p. 271.

® See “Dissenting Opinion of Arbitrator Dr. Jiirgen Voss”, https: //www. italaw. com/sites/default/files/case — documents/
ita0455. pdf.

©® See “Ukraine award inflames debate on dissents” , GAR Report dated on 1 April 2011, https: //globalarbitrationreview. com/
ukraine — award — inflames — debate — dissents.

@ fE2% (Yves Derains) PR PERIERIH L0 “FIIEH " (harmonious deliberation) 5 “JRHZAS® W  ( pathological
deliberation) , FFHFFBLRGEH BLIFERIR R « MM E X" (le terrorisme arbitral) , See Yves Derains, “La pratique
du délibéré arbitral”, in Gerald Asken et al (eds. ), Global Reflections on International Law, Commerce and Dispute

Resolution; Liber Amicorum in Honour of Rober Briner (1CC Publishing, 2005) , pp. 221 —224.
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B, SSUCE AT B TERT S R IR AR X —iB R SEPR b R REXS 2 iUk
BRSO, S H A AR R IR IER A T R RO G 2, ek A T
BORE P sl U 25 HA R Y SE PRl 4 o S0 IR s A 1 S AR P 54T, JREEE ST
TEMER AT IS . A EREE A RS FUOE W AEAE b, T2 DU EL 5 DU A A 225 k3R &
BOEIARTHRA . Bl SR WA B TR T Y AR PR P RIS, R — P B i e 1
Mo F b, AT E R A — N RIS LAEHIEX — 5, B, AR PR IR Y
B TR ZAEE M, ZA B 27" — A AT R 45 R R R W AME R
AT RO I — e e R R IR L Y

N PR G AT R AR SR, S U WANUTEEE Nt G A A P 54, Sl e
O 2 = N TR A Rk, BN A3 A B 2R . 1CSID L4 A2 FAY e 2 T g TR & R R
( Klsckner v. Cameroon) 257U 08 WAL WMO)F 7 G WG 0 BL A2 61 2B, WF T s % gl
ZAERY MR A LR TR, T X — B WS B R B, se % se ) H T U B . i fi
T AL R MR VR EREE  (ad hoc wibunal ) UBS TRk, RICHLHISE, Frig i
BUE BB RE 5 S5 USE W A 51 W] i 3y B AR — 30,2 78 CME AR S (CME v Czech)
H, SESEEURZATAIRE AR T 1 T R ZU S L, AR A 2 44 e 0t 58 2 HERR T
FUARFZAt, BEMS A AR P A SR AEL R, PIA D ZATH AR AR IERS
T, ZABEIERBUIHE e BUN R, Bn, BORWRBIRHEY, (HAIH L 3 £ 0P
DA 2 iy SR B AR UE O Sy T, % [ BRASEE Ahal ir) SE BRAE 25 7 2E TR R RIS, ©

= FUCE A HA L W PR ot e R e T AE . 5 B8 8 vk 1Y & 8 Jm T S s T i 1)
55, N AR EF . XK DUR A, WAl LUERlES . MR FUF, ik
J&TAEA) FFBIRN M Gyl 1 PR o8 ph i BEAS 2 26 Bl e i B, AN T2 1 B B
R ARGE RS, B2 AR AN B3 01 20 ) A DU DRI I SR G A DU T 4R 58 4
Ui R S5 , NE A E PR A R A R

B—BF, RIVETE [ PR 08 B 0, 2Bl 7738 38 v 4 ) 1) 1A R (B 3E 5K @ Xt HpE =2
YR T B A AR A b D G S AR 0 PR SR TR A R B L © iR IR TR A
AAEATE AR 1 57 BUZ Wi L Cobiter dicta) , F52E, fE R4 RITHY 1000 25 [E Pr

@ See Albert Jan van den Berg, “Dissenting Opinions by Party-Appointed Arbitrators in Investment Arbitration” , in Mahnoush
Arsanjani et al. (eds. ), Looking to the Future: Essays on International Law in Honor of W. Michael Reisman ( Brill Nijhoff,
2010) , p. 830.

@ JEBARIAS, AR ER R TR, R AR B LUK PR AR 0 SR DS R U B AR,
WO WA 2B R 2 5 H i S B P 4K B . See Albert Jan van den Berg, “Dissenting Opinions by Party-Appointed
Arbitrators in Investment Arbitration” , in Mahnoush Arsanjani et al. (eds. ), Looking to the Future; Essays on International
Law in Honor of W. Michael Reisman (Brill Nijhoff, 2010) , p. 828.

@ See Alan Redfern, “Dissenting Opinions in International Commercial Arbitration”, (2004 ) 20 Arbitration International 223,
p- 229.

@ FERKEZ - P (Gabrielle Kaufmann-Kohler) A%y, T i A BB = A A0, i CR B RS e 5 — ik, i
etk i, RIEF5BR A, See Gabrielle Kaufmann-Kohler, “Arbitral Precedent; Dream, Necessity, or Excuse?”,
(2007) 23 Arbitration International 357, p. 357.

® Karl-Heinz Bockstiegel, “Commercial and Investment Arbitration; How Different Are They Today?”, (2012) 28 Arbitration
International 577, p. 588.
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BERARER AR, ARMERR B — R A 5 5 BOE WA R R EE R R 20T 50 ZAER &
J&, AR 2 RS WA 1) [ PRECFOE IR RIEATE L, BRA—BOR Uk, T
o S WU TRE DL A Bl T o £ Bk A A g

S0, ATREHLEMELL R B — S, SR LR RS T A, R EIER
ERNLEZOR X, RIS S 0 UL 8 7 [ PR 8 PP s B rpAROR AR - E gt ith, LA
ETRVENN AR, Hah—MRESe e, EEAECPRAH R T NG AT RIB N E
ALY, SEARPRBRFUCEILHIRE , 3SR T, dANATEG, i RTATIET S, B ER PR B AR
I I, e RV R N (PRI A 2) 45— RO E 2 A [ PRyk A SRR B T8
AR, HXERE TR, A, MSCERRM T, RIMEAR IR R R BRI, HIs i
7 ERIE T, AHELE S B ERE P At I A REMARA L i ple ] i

M RIWER G ELEERNERER

(—) X TRBRIEBBAEHH] ) FriX

RISCE 7R, B AT AL 5 D0 DL ) 38 7 [ P 45 i S ke 7 A L 3R TR 5 ) T 2 it
W ERRARFER, S5 2 A RERGIREZ AT LS, A RE v =L RS RS , ik, b
$Rih, JoiehERE 2 A2 AR AUN, BT PR R 5 RO S AILR AT, R X5
FANTCRAE IR B, WG i — P SL AN RAE 2 X — 4RI [ PR AR S R T ik
RAL©

Jfi% 4 (Hans Smit) PRSI SCRFEORARAYIR DL, Ay, BRARBCEAR 0 AU B9 A 10 58 4 bl
AT, AW, RERZ AL NI BER R o A JCTE S — kL, AN IR A A R A R
JEHAEAHE A, TSR, JEHREE AL 5 AW KA SR 2 RO BB R, a3, X
TEGE G, PR BADSON BURRIL S i — S U AT, A N2 BTG B R, LB
WOAPZEHE Gl AR A, R PR BB A R A R R Z A AL 0 E R L D A [ PR A A A S
— AT AR

O BATEE S IAEV TUAES:, [EAAEHAMLE, 2L LR ph b & AR A0 R WA R 5L, 2
P AR SURR TS A, S SO I R A X BRI G R AN I — T T S AT RAL IR, WS 3 EAREE, See
Albert Jan van den Berg, “Dissenting Opinions by Party-Appointed Arbitrators in Investment Arbitration”, in Mahnoush
Arsanjani et al. (eds. ), Looking to the Future; Essays on International Law in Honor of W. Michael Reisman ( Brill Nijhoff,
2010), pp. 826 —827.

@ See J. Paulsson, “Moral Hazard in International Dispute Resolution”, (2010) 25 ICSID Review 339, pp. 339 —355.

® See Charles Brower and Charles Rosenberg, “The Death of the Two-Headed Nightingale: Why the Paulsson-van den Berg
Presumption that Party-Appointed Arbitrators are Untrustworthy is Wrongheaded” , (2013) 29 Arbitration International 7; Albert
Jan van den Berg, “Charles Brower’s Problem with 100 Percent: Dissenting Opinions by Party-Appointed Arbitrators in
Investment Arbitration” , (2015) 31 Arbitration International 381.

@ Hans Smit, “The Pernicious Institution of the Party-Appointed Arbitrator” , Columbia FDI Perspectives, No.33, 14 December
2010.

® Hans Smit, “The Pernicious Institution of the Party-Appointed Arbitrator” , Columbia FDI Perspectives, No.33, 14 December
2010.
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XANSL IR TR PR TR TR A RO T A WK, S IREIR R BOR IR, B
FEWARIEEPALH G, H5—FETAAEBERNBORL R EML, BA—ENEaer, —J7
17, PG m L N BUR RSO 2, AR R BE S B 2 i R 1 A4 S R B, R
ARIE R AR S A SO I I TR pM AR, SR M T R R AR [, X S HAE R
Wi AR T8 ] B SEAEA S 2 BF A B 5 — 7T, SR EE IR T S B Mk B S = A
f¢365T, WMiARIE RN BB AT I R &8 E M M B2, dab 70 B AR
B, SRBREEZATHLHHE DARAS L Sl BUAC A B AR, (A S — 2P it S A i 2 41t
PR E PRI R AL, R =

i, BREZATHURR 60 Of AR A (AL G HE . ARG RN, A
HRHZAE L A, SR SRR R, X E — MR, dEmifl 2
DR RRER

EATERAYIE, 2019 4 UM R B 1 PR 53 50 5 22 D1 2 4RSS (O T [ P die 8 46 i
PRALHBCE R E AR CRICRPR CERA)) BIshsRIE 3 A$5 2 R ABOH R AR B
I HPRREWARBL, (RUWLAT) 18 NEPR RS SR, S F 748 E R B OH R [ B
TR AL, UABL T 07 R, SRS 54T (WWE | AEREBUFE 6L, Hl
s PR HEIA Y, R E PR AR R EIS I RRRIE

B, AT, WRIRBRICECZRATHLE], R b r 2T 1 58l XU 3k s ok
SEIN, MHXAESERE P AEEME LLSC B, S50 80, T = h LM iEE i, X H_ & T
ICSID 45 F 97 [ PRl 8 i ALK H 45 B ek, FHECE R AL pHt T,

ICC FPRPEBE AT EMAER (Alexis Mourre) BN, BT (ALY ol 2 sl A HRA7 12 26 —
TERERTE, MV ZAEETA BP0 2 P EUPRUR AL S H TR, SR
Ik, TR RE BRSBTS Y

=, BRERZATALE] A28 T AE S EUPR ™ AR WL, (ARSI & 2T A &
AR Sl R TR 22, X ANER S 0 PN TR ME Sty A5 SR O UL, IR BRIREZ= AL I A REAR R
BHZ 0L @ NI, IEAIBCER A i DL, A ol oo 45 AR 5% A L A A Y — 42
AL, WIJCEEAT B TRERGR S THNE, ART M, BT Rz EUREEILH], X0
il B HILAR X T 0 R RS SR A8 22 TE PR AT AT DA AT T

© S ULHEEE . (BRI R DY Y P R 5 MR Bl ——LA Paulsson BUERBONAZLY, # (CHARESE) 2017 AR5
3, 131 0T,

@ KTHEBUNT 2019 48 10 A TEBS F FE PR3 5 2 L8 = TR 38 Jm il B IR A T 8% & 5 [ AR 4 iy
F AL KRR, AT SO0 (b [ S TR BE 5 5 [ 5K ) 4 o it R ML ) e 8 9 2 3C ), https: //uncitral. un. org/
sites/uncitral. un. org/files/wpl77c¢. pdf,

@ See Alexis Mourre, “Are Unilateral Appointments Defensible: on Jan Paulsson’s Moral Hazard in International Arbitration”, in
Stefan M. Kroll et al. (eds. ), International Arbitration and International Commercial Law ; Synergy, Convergence and Evolution
(Kluwer Law International, 2011) , p. 385.

@ See Catherine A. Rogers, “Reconceptualizing the Party-Appointed Arbitrator and the Meaning of Impartiality”, (2023) 64
Harvard International Law Journal 137, pp. 137 —202.

® See Catherine A. Rogers, “Reconceptualizing the Party-Appointed Arbitrator and the Meaning of Impartiality”, (2023) 64
Harvard International Law Journal 137, p. 201.
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22,

— 7T, WAFTINSE A S 2 5 U WL PR R B AT B, HRRE, BRI R —1F
WA AN, AR Z, bR L, AME AR BN, B H A
R EIL, RARRRUVGEI Y WEPRRAER , KRR F VR W BEAR MR OURZAL A
AP TCIRERE, YT E PR ARSI TR IR I R R Ok i) A 3, RIS AR 5 A A
C ARG A B, O S B AR R B, AN i S BUE L AR

WAE R, AR NIRRT, S e B/ R R A A — RE Y TR,
D NARRAA R PE R A BEUE, AR ERE A — S50 DU IS Arh I ke A7 A S5 OO DL A A R e A 2228k
RGP, 0T MR 2 A R R R BRI, B0 R 3R S U L AR AN B
AOARER B, AR~ 2 I 2 BT HGE I F I AT, 3 RAERY SN B ALE], 2 omAl ph R 01 54
A TR,

G35, ERCHINRE], SRAAPER R ST R TR G LA, BRI
Pl MEAGE— RIS, P KA IR AERT R B B S A AR TR

AT, EFER MRS SR S 20bmi R, WG RREE , EEREG s
A2 RSN S8 1288, Ol B2 4ok A IEARRL A5 X B9 N DU 5 B 2 5 M Br %
PR, X BN IO R RS R, ARRFRIE b2 oy e i v [ 5l [ B 2 41 45 A AU A i 4 2 57
PASEEREY, @ HO E BRSPS 5 R S R A A ke p R, Wi A T — R0
Do IXLEf [ PR AR S AR X v 5 A X AT AR 0L, S 32 B id R e i) [l s R Rl 42 2
HE? EOIA LI EPA PRI EE 28 S R iy XM S, EEERE i
B RER U THE RS S [ PRI i i e

ERCEER], YNSRI B A R AT 20 R A B AT R AR R, AR T RE
EINRE], T ZAT R MR B A IEMER R A, A IR M S AT P 5 R BE B,
BRPARAIENERE ], HBSE A, AR 3 SEIIE Iy T Z A 5 R 51 BEAT 24 9%
R EX DT N HBEE, AR, SOmfE R AR B AR, ERARE AR S, BHZE
RO TIE 5 4t ©

@© See “Stern dissents in Tunisian bank dispute”, GAR Report by Alison Ross on 5 April 2011, https: //globalarbitrationreview.
com/stern — dissents — in — tunisian — bank — dispute.

@ See Catherine Titi, “Investment Arbitration and the Controverted Right of the Arbitrator to Issue a Separate or Dissenting
Opinion”, (2018) 17 The Law and Practice of International Courts and Tribunals 197, p.211.

@ See Catherine Titi, “Investment Arbitration and the Controverted Right of the Arbitrator to Issue a Separate or Dissenting
Opinion” , (2018) 17 The Law and Practice of International Courts and Tribunals 197, p. 209.

@ PEEFETERT E PRSP LRI B CRILE) R BB phE R AR R R T K
SUAAR R BEORTE, EE S BRI 4 A oL ROZ I, TmEA AN, WMinkRPER RS S5E,”

G KTUHFEL, ESILEPREZ ME R (Klaus Peter Berger) 23R H#%3 . See Klaus Peter Berger, “The In-
House Counsel Who Went Astray: Ex-Parte Communications with Party-Appointed Arbitrators”, in Domitille Baizeau & Bernd
Ehle (eds. ), Stories from the Hearing Room: Experience from Arbitral Practice, Essays in Honour of Michael E. Schneider
(Kluwer Law International, 2015) , pp. 7 - 16.
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SR, ST [ PR 8 AR i I AR P AL e 3P . X T 1CSID %Mk, ot (1%
TRAZYY 2 (ICSID KLY EREHBRRLE , (P E i ke AT A 22 508 W ok 1 Vi 3853k 32
THE 1CSID # 5% 3k i (UNCITRAL fhER L) o [ AE R, ok ok e 20 AR 40 22 50 2 DA
2 RS, AENUT S B BT IR A OC A A R — i B, AR U, 5
Fop 1 AR B AR — 2, DIRZAEH 1 ELEYe, SR, XA MR 1 2Bk
ZER R FRFUCEN, WRG AT RERRIALR], 7E 2 BBt S B K FH I A4 2 i, e R
W AR ST AE e, iR S 1 B BCERIE BRE L, USRS O B T
PEDMIR 25 FRAR

HIEESRALEI A R Y, ChEMEE) 2653 FHE . BN YR B A &
WAEH, BRI AR AT LUOC A S, MEEAREIE R BO I, e ny i Bl i
R AR AR 7 S L2 BT [ [ At 1 e R AL R DAY [ D
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Dissenting Opinions in International Investor — State Arbitration
Fu Panfeng

Abstract; Unlike international commercial arbitration which is collectively silent on dissenting opinions,
the international investment arbitration regime centered on the Washington Convention adopted rules on
dissenting opinions from the very beginning. This original adoption was mainly based on the following a
priort judgment: as an expression of freedom of speech, dissenting opinions can prompt arbitrators holding
majority opinions to adjudicate cases in a more responsible manner, which in turn is conducive to the
production of high-quality awards, and helps to enhance the parties’ trust in the arbitration process and to
promote the development of international investment law. However, in practice, almost all dissenting
opinions come from arbitrators appointed by the losing party. Years of practice in international investment
arbitration have not confirmed that a priori judgment based on which the rules on dissenting opinions were
introduced into international investment arbitration. The moral hazard of the unilateral appointment
mechanism is believed to be the main cause for this phenomenon. However, the abolition of the unilateral
appointment mechanism would undermine the legitimacy of arbitration, lead to the increasing
bureaucratization of ICSID institutions, and would not fully eradicate the bias of arbitrators. Abolishing
the rules on dissenting opinions would be too extreme and would require a global consensus on the revision
of a series of important international legal instruments, such as the Washington Convention, which would
be difficult to achieve. In order to alleviate the practical dilemma of the rules on dissenting opinions in
international investment arbitration, it is firstly necessary to strengthen the sense of responsibility of the
arbitrators, so as to make them prudent in expressing dissenting opinions. Secondly, it is necessary to
recognize arbitral awards made by the presiding arbitrator alone, so that when the two co-arbitrators have
significant disagreement on the case, the presiding arbitrator is allowed to make the decision
independently according to his/her own opinion, and is not compelled to “take sides”. Thirdly, the sole
arbitrator should be widely used in cases involving small amount of money or with simple background.

Keywords: International Investor — State Arbitration, Dissenting Opinion, Unilaterally Appointed

Arbitrator, Arbitrator Accountability, Appointment Mechanism
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