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— A& E AR E R T ER 196 TN

RIRE

WO ORI CRABET AW AR, S EAMN TG 8RR 6 R
R, E R R R IIGA ERIR, SH AAR B A e R BT
RESZ L FAZLH LY, BRIk, PTEFR>NRAENEIETEETE T AN &
PR AR AF BB IR AT A LR 6 R, R TR ik A B Rk AR
PR R, AL B 78 A A BRSO ) R i AR T ARk L R 8
fb 3. 8] ik &R VAL, BEARYE R ARAT A R BB 2 B 6 A B TR A3 AR A AR B
WA KRR, AR E, AP BRBBRL” FASEFAZEABYERL, W PR BUR R
FALFATR LR, ZHNABLE S FATRABRF, £ithhob kA s%—
e, BXALE ZE BT AP BB AT XEBGRARE, s, AT AR ESAAN
BMAFE, ARMABISNG R L BT AR R0 A 2B —F R 45 A Tt fe 2y L
BFw, R L, APEBIUR) R B+ AREMT S0k, TR A mib T
WA BB+ AT AR F YT Z 00Tk,

KEER, ERWPEA FEAE REIBMH ARXEN HHMAIFES

e N R EBERE SPESR M) 196 = (TR SCRHPRSS 196 55401, B 1K MhEPME 1 5 1R,
FAEHLIERD I 1994 4F (PR NRIERIE fPEGL) (P 3CRAR (FPEIE)) 5 20 ZAHLER
R AE= 47100 S 7 I 29 I w1 T 1 5:47) 3 0 R A N1 T SV =8 /S B 1 547 SO VAR Y s
“AREPMCEC T BSCGER, Wt e B ARE DT BUR A B 2 S B AR AR T PR 3
JyHERE VSRR, BR TIARLER2E R 2 A, EATRERIARETE “RE AT RE T P po ik
o BRTE, IRBEAEMEUE B OO RE TN ZE AR & SO R AL 20 7, e B A R R

o RARE, JCETRHE RS SOREBE P, A2 B ST RCE S IUE WA i v C g0 ek 5 i 12 Ay 4k
(527 N ) AN | W ey e o2 g S8 (R = e | S S = A A E LN U DN 28 S .55 PR e N | PSSR Sy
57 (HERS . 208XC028) | 1 EALSBIERBE ARG ShE  EER SRR O BE A 0 R (WE 4
2021 YQNQDO045) B8,

O ZWRER, RIRE, B, BemfE: CPEBSEMBERMRSE (2021 48)), ik, HACr, XM EH: (b
FE EBRFAE S LBEET]) (5530 &), ML 2023 4ERR, 45 79 UL,
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VR X P EBE A E S R TR P # A, B RNABE I Z R BB, (B TR A ] 153 258 5
Mg/ RSO BARBEREAE —E R LA ik Be i o Shinta], S0 n] A BRI BRI R P 8O
SRR P JCIA A B S L, R A T 5800 0 B Y N PR Y e ET L, 2R 196
SREPRE MEREPBONSL” TR R BRI AR AR A, ST IR AR
J17 WSCSGERL, TSR e R ENE S AE R ENE, BABONE B AR X

— (RIS A BB SRR S

55196 SRBIN Y TN iz A RAE (FXRFREHA ) 5N btk w ok #5% 5 4
IEEBRE] (T SCRFRH AR L) , 2017 4, BN FVAFFHEEMFE LA, FaiiRA vl 25 &
FAFME—RE M Z ik N, B A RTER I (BAUEEIL)  (FER) M (RS A TE)
(RN T, K BUR e 2Rt I Ry« BRIASEIMSUR AR 418, AR — 5 B0 A ) BRI [ s
RGN . B B R B AR PR 5 TR A B M b 55 3, 0 2 38 T ) SO 3% 2838
AN, RIS A FIHIEL 2 E ) IR (L) 5 20 ZRIE R IEBE iR IATER AN BT

ARERGUE SR (FPEIE) 5820 iy <RI BEARAE K AR PR RST
R NRIEBEN Ny, MR ESOE—Fh & R, Har B 8CH BT X, R R B e 2 2 25 i
Yy, [RIRE R T B Se e a8, v A, AR PSS ST B B 0 SRR T S
B 5, B, ESREAPEE ORISR, BT (k) 5 20 40 B i) i
BRANL AR, BT R ERP SRS L, MRS ANBELRRESAS “EY—
AR SRR AR FITE M B R ) A R b AR PR B AT O B T LY, Hsti A
Al w AT N E TR, BOSUT P B 2k A &

EARFENE, fm ARIEBEZ TGS 196 520 TN HE SHERG], Jeh T IEI S h s
BRI, 7E 2000—2017 SE ARG R BN 27 MHICEAT, SESHEFGAE PSS AR
T AT BEBIEIX19 4, (HH70.4% .2 7E2018—2019 4E], Jbat, 74, ER, T
T WL, VRS ERL MRS R B AE 0 20 AR P AESE FaRBEAR Hh SRR LAY B
A APPSO R TSI, MRS & TR i, o B St B
A D RTINS A PREREMT )T ZRIRB R, B N RIEBETE 2019
AEZIRNY s M A PR E S I I ml Bt s oA FRA B g AR B8O 2" (R

© ZUREE: Qb “HERBBUFE" REMTE ), P EEREFASMRE RS TN, (hREEE) 8
144 %) | IRALHAL 2020 4R, H5 122—150 BT,

@ SRS A Q7 DROIEFREE AP CO RO R, MEARS “KREIFRE",
hitps: //mp. weixin. qq. com/s? src = 11&timestamp = 1683341671 &ver =4511&signature = NGP5jFmNhrJBrNupJdieP2FpToSsyygCKuo
i713q0VrAgX # yeq7zDwYjDxoEoCrliRPBXMenXKrJ4ZWNxKOejuTzRZp0iqOVOKTEissXpiltu Y AZ325Dcei AkKyt4 YyO&new = 1, #i¢ )5
Vil 2023 4E5 16 H,

® BTN I BUR T LA R THIA RO R H A, HrP o WP . (1) RN
AL B ARSI, R AR BT R, (AR BB 20 SRMUERY XM RIROI A R0, AUE
XHARER DI G R TR — IR AT R AP AR S (2) X TR PSR BT X — 0 S (RN PR LA 1 2
AR F L BE R, 75 U7 B P RES 24 T B AU X AR R SER B SRS | S8R T (BRA RS8O 3
PSR S e ) , AL UPERZ o T . (LatihdR) (38 115 8) , RS At 2021 4FRR, 55 89 T,
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PR “IBHRET) TUCh, “MERPMUBSE WK ANBRFRMEE, 2 MBI W
e, ZHFE TP RO R R e N RIEBEC 245 T BB LS, (HmIfany &,
A [ M BE S PR AT R AR R 25 5 . IR IEIE R, 7E “IBHREE” Wit 5 o
— MR ——2020 4, SELHIEBEA A T 19 BAHKREM, HAPikphh M@ hiUsor” N8
T AP EARER 1042, 5 HE52.63% @ O T YIRS EARRIZE, G
BARE, e ARIERET 2022 45 12 A%% “iZE” e b5 196 26, FsRia Rl yE Rk
— SRR PN BT AR, B AEREMGEO” AR SRR AR

R AL B TR AR T A R NI 25 5 AR A e N R B
FEER 196 5 2200 rp TR FH 0 R — e, AN, B 5 200 TR S8 O Bl i e
P, VER—FREIR TR EEAT R, MR UM AE LT A Rl %5 X0 i sr BB =R “ B4 —IK
W ARATARIEER, R R AN M RE AR S L AT 15 B YRS T AR R
FERFE R PR U TR S AR R I s T3, X AE A R A RE A BT X 0 @ DAkt
T LE, f76 “BA—KE AR, BMERRE A R I TS 2 I, AR
BEL Lk A28 M S At W] DA 0 AR B AR R e AR . ZE LRl 1, ik Beil oy 5
NESE AVRTERDE I AT (R8P0 S Sy, JF W < MRS ANJaE TR0 1,
JREJE RSP PPN AR T S NS AR, TRRIE T EZRA S E AR AR
RN RMET, HEE TR T IR CRETRIAUL, W R R A 3 AR AR AR
IMERETRBOIEZRIR, RAEBRINEE AR MR, M, RIAh “ hE
BOSSE” @ TARER M AR, SR 85 N B R FA R PR M) BB OR I,
77 2425 A6 R A 0 PR R AR A 2 8 B YA AN R Tk MR B TE ORI, B
M EEE A TS BRI, R, MEARBRESEARNATMNE, 26
[FIRC B E BRI Y AR EPTERBR G G RO REERIR . © < a7 RINge” i
AT N TR B AT R, T AR AR AR SR T (R
B2 520 RIS AT, FFRTAS RN & 1 AR 2 BTN 2 S A

MR T«

AN T AR T 193 R

sl
RO A=

IBIMUATRG: | e i 3 S

LT

B1  ERBARIAR” MR AR EGZ BRI X R

O© St RA R ST s EIREN S R BOA BRA W BE s B SO I %, mm ARBERE (2019) &Rk
R SREBE.

@ SIURER, RIRE, BRad. CPEFSEMEBREERS (2020 48)), FEdE, Ha0r, ATl Fg4m. ChEERR
ESWEEFER) (5829 %), BEMML 2022 401, 44591 71,

® See Gary B. Born, International Commercial Arbitration ( Kluwer Law International, 3rd edn, 2021), pp. 713 -730.

@ SIRERES . (), RIS M 2010 4ERR, 5 116 UL,

6 S0 (FEHANREFEXTHIEA Castel Electronics Pty Ltd. HE ARIAF BT AN E PR — ZE s E R Y, B AR
ke [2013] RPUMLTHS 46 5,

© ZSUWEME ., IS GREATHROIIRE—E TN . OB SIERERIRIE) , 2 (CH RSB
2020 4F55 2 1, 352936 T,
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FEAIRBITEL
WO AR itk

JB T T 13 SIS

RIS A S
utelilovitcr il S SRIE D E SIS St

B2 “EER” IMMhEMAREFZEEXR

TEAPEREPREA TSR, 50 196 5 SGPR R BRI IE AT N I PR 53 R BA AR A
B BRI, FFA MR RAMAT, i, EREFEES S, R 5 0%
PR EIRINE T, RBE AR RN ZARYE A M T o BOA R, St e
TR 2 kA Y Wt e i, WEPMERIIARE, HFAEE AR PR %
BRI, R EH R R A HR A O, HIEENRErE e /AR HH AT E AR T
Yoo XA, BRE BRI bR, HR, HAETE 196 SRS ARSI, b
WXl EAURINGE M ERRIRT BT IR IR, AR ARG b EAR AR R DRSO A

= (S N BRI IR

KIRIA B S 5 B2 8, 2 JEAT BB BB OIS . 758 196 5 S0 S H 2L = A
W, YEBEZ BT LAXE AR B SCSGE R AN — S DR D R AR 3 B S AY Bk A A A
ANTEIRRS IRk AUE B2 ANEE, A AR ICIE R R AR ZAF AT IR AT

(—) EE®RALMED

SRR N, HFEAMEER MR P AR AL, TRRIACY AL BERS AR BY R AR X
TR 7= HE S ISRAE RIE AP ERR AR S L, 83 AR A IR AT DU, 5 )
TR ER B AT I N 7, 3 il LATE BAT i U B 15 00 T B R PR S T AT 4, 2 LA
R 5 2N B A ] U ST SO R s sk B

MESERAIER, 0 —TIREEM T, HH AR B A H R SO A
Joo —J7H, PRI S, seam YA A ks, AL AT, F0_EdAngR
RARIE RIS o RS FRTT PR 2858 R I, AR B ARICE Bk, o5 —Jii,
TRERIILAYITSE,, AL AT U S AT AR AR E U, ST ik, i
AVEFEUR . HBARGET ., FOR AN REERAT, 7EARB LR T FAEns, HIES 1T
FORPET SN A ML 2 Rtz b, Y3 AL AR B AR R P BARRCR . —
Jrin, AR B REEAT R, MRS RS , RS R SN B il 32
MZEIEPERLE, HACHE R ABOI G, S5, RERP SO =Rk iR, o4

O WD CE BRSNS ML B B —— LU S R Bt ), 2R CEREADESE) 2016 4E55 2 11,
% 156—170 1,

Q@ WAL, (HEPRRE IR AR O SRR R
55 179—192 i,

HIE (MPEE) MBS, & GkE) 2022 445 4 1,
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NHERFORIER] . RIERERN—BIhe, RSB EEFoR T, BRZERENEE, Y
MNAEHZEAE D BOL R X REERE b, dad B B i SR SOR 0 R B AE O AT 22, il
e NAT R S8 A VAT AR RSO AR AR AN ROHIER , T AR o SO v,

MAPEGEIRI AR, HFANRED AIRER PR PR A, Blan, 2 S G
SR PRI IR T L 5 ST B4 B ARIE JEOU), B A o 2 12 S T R ARSI AILARD
RS TR 2 o AT S FIA R AT ARAG AT . @ i BRAR A 8 il B U T v i 20 By Ak, AR
SETT AL FIARIEE R . 12 SRS 5 R, O 1T IR E AT E PR 5 5y, B kT 5
SR AR X R BA R BAE, RN A R 4USRR M A iR, 7EEAFTSRAIREN T, RS 2
V) S B 57 oy B 2, AR 266 300 b FLAT LR 8 b MR A A P I, T e B ) O P4
fp gl SVFZBERAR RIS, BRI FERIAS = B A0, TR T B8 AR R
M T A R P2 AR BT e Rs VR R S0 g, AR — 5 JE 2 AP ERAR 7 IR
FTRREE R, AT RERS & ARRE I BT AL R HE , PRl Tek 2 52 B R 2 1 52 5 R

B G B BB PR RO R IR, B R g B AT SE RO . FEZR 5T Bk
erpEHET , PIREE RARIREN 1 A 2 B A 3 Br 4 o 1) Sy R, o2& 9 1 3 3 3 AL 1) ) s
v AL T G A 2R, PN, eSSk R mNEAEREIX, SREREBEA N e —
Pz XOT R R o e HL, AR R R AT S N AR @ G L Bt
e R BCE G RIS, B SRS AR R, AN BESR 8 B A MR IR A S A LE0T
FhFEEI, B R —I7 G O HOR R R AT Gl S 2 iR " © S22 AT, REE R IE
WHFEMSLY  EEE AR EERPE PSR P2 ARk A R, HAORIE T 48 A
BEAW, e EREE AR ©

(=) HAEAINBLEL B IR

SEHTRAL YO, R FIRMIESPEEZ B AT, PR EEE T ESGE
AR FR RN, AR 19 R fER AUl ], DIEREE R AR mE 2]
SO, BT I EAE TR MRS SEH SR R RN, BHBORET IRk
e, RRRZ A E TR ENNE AR ACR R E R B R AR D M, R R A LA
Ny AT N ZBOGEARIR TR, HEARNSRERORRRER, HARTE AR " ©
TErPAE N RILANE S0, BRI UL 3RS S S LR HE . BEmt& W41 TR IE

O BUXIGEL, M. (BRIP40 Sk b [E W MRS R B R e h e . L& S ), 2 (EBRENST) 2019
SR 6 M, 2R 103—126 TT,

Ziegler, “Geschichtliche und Dogmatische Aspekte des Schiedsvertrages”, in R. Zimmermann (ed. ), Rechisgeschichte und
Privatrechtsdogmatik ( C. F. Miiller GmbH, 1999), S. 671.

Z AR (P PTRRRT A KR SRA R, B (LA T 2018 455 10 0], 3 54—064 BT,

Baytur SA v. Finagro Holding, SA [1991] 4 All ER 129, 134 (English Ct. App. ).

AT&T Technologies, Inc. v. Communications Workers of America, 475 U. S. 643, 648 (U. S. S. Ct. 1986).

Société d’Etudes et Représentations Navales et Industrielles (SOERNI) et Autres v. Société Air Sea Broker Limited (ASB) , Cour de
Cassation, Paris, 8 July 2009, Case no. 08 — 16025.

ZLETEE . (19 e fE S ElsE” KRR S R R—ETREHEREFMIERNF ), 8 (hHhk
) 2016 4EHE 11, #5536 U1,

® WM. (Rikgk), FEBOERE ML 2000 4R, 4 303—306 5T,

®

© e e

Q
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Mk FEORIE T E AL, R ER A . RN Z T LARE R 7 AR AT D AT Y
B, REREREEANWEE BB TR T AR O e BRI R A MR AL
NFEEKBETF AR T, SHFANEDRARRA LI RR, MEA MR a %0
J&T “APEPMLAC ) WSCGE R, T USRS X — 3T, A RSN B IRRIE R,
RSO R AR ENE RV R AR, ARERERABCR

TERTFAPEA RIS b, 5 RAURIAUE RIS, B EEIE MO AR T 18 40 % 20
el ), R oG YR NEE FIAAEIER T, ek RIES, R h it
BN, H A N FEENLOCH O PR X HOE e e 2 Jn, — 2k BT 1 I
P, M E IR, 9EE T ELEE (English Court of King’s Bench) 7E 1746 4E1AN, fif
B BT ARE S HERR L BE B RAL, 2R HAO ) R I T Rl AU LR 2 sZ 0, SE IR fE %
FFISE A (isolationism) BRI, W32 1 Je M Ji pk e ) h iy R <p Bie . i, R24k
REEEAE 1914 40y G300 EmT LASUABA 1= 0 i 30 A T Ssra m), AHE s r 2L
HME, EHRERCAER THRME , i, 5EeHBRERB S FERR PR MR A, wA
Wz, HegE, RANEBEEFBACE EABE R, APy SE AN EmEd, wAHEN
M N E M, MERMERER, BEREAREI 1793 4F5E LM 1795 45 L ER
25 N APE BRI 51 R — TG AR T TRAC R A AL, @ AH 5 0 G BUR R R AL
DREIR TR, R AV Y ATERRARLE B BT IR A I ©

HAREERNIE, 5 AU RIS 202 B R AR 5 5 BRI R =, TCIEAR
FAPBSN AR R K-y 1, TR KRR 25, PSR R ECH T & I i3kl & E bR
Ao W ES, 0RE R R R R R A G i R S NEREIA A IE, HZR AR
Ao R R BOR IS, R, PR S0 et B2 (0 TP A BB E R a T i NE AR
AMEERITEOL, B AFA S VEE AR PR O HESE , X —id b, Pl B 205 A R
FEW RA B RS, (e FAUEZOE W RN S AR BRI S, JFFE A B
TR T BRI RS o I EE A P AR TR IR T A T A, 2R A
TR AR T b A5 B S PR B AR AR R R 25 O W2 ul, BB A A
MITE ALy, Al U] — 03 PP sl A 850 A AR E . R BEERYHE 5 F, WK 3 fs,
1958 4 (RN K PATHMNE PP A L) (R ICHIFR (AN LY)) BSR 4R E RN G S NG
FUA B A ROED AR ISR i S R m) VAR DX s il M i 1AM 00 T O A sk, 3

PP (RIEEIPRE) , JERURAE A 2007 4R, 45 128—130 0T,

See Kill v. Hollister, [1746] 95 ER 532, 532 (English K. B. ).

Meacham v. Jamestown, Franklin & Clearfield R. R. , 211 N. Y. 346, 354 (N. Y. 1914).

“The right to choose arbitrators in any dispute shall not be violated in any way whatsoever”. See French Constitution of Year I,
1793, Art. 86; French Constitution of Year III, 1795, Art. 210.

French Code of Civil Procedure, 1806, Art. 1006.

SO A (PE C—W T RIEFWHEPRREMEE), & (EREPTT) 2020 455 11, 8
105—128 BT,

@ Article 1I (1) requires each Contracting State to recognize an “agreement in writing” under which the parties undertake to submit

CHCNCNC]

® @

their disputes to arbitration. This provision has been interpreted as establishing a presumption that arbitration agreements are
valid. See “New York Convention Guide” , United Nations UNCITRAL official website, https; //newyorkconvention1958. org/
index. php? Ivl = emspage&pageid = 10&menu =618&opac_ view = — 1 (last visited 25 May 2024 ).
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U3 T BEAE A IR SR8 T, A0, (CHLZAZ) JTFERCA B IS B BT — M B &k
Il BE R A AR R BRI, LA 1 A AR/ 2 e AP IS HEBR il vk M A 0 . S R
H, R BOFA S REZERRME R, THREEG T —E Rtk WOy 17— TREK
TGS P A L A

BNy b

e

KRB
RS S WA — ZER R
WU |— BRI T —
BIEA SR FHIEA IR T REFE AT AD
% BTN = tis et 7

B3 (AARA) MTRERSMEMNAIMERNEX

MEEF SRR AR, EAURIAUL” TR PR SORSLT SIA AR
17 WSCER, R S EOEBIGERE (FPEGE) 5 20 A5 £ AR B ISR IRSL IR, 2 AR
REAE A PR R A A T, AN REIA B SRR PR SEBRRCR . — T, SRR B S 2
AU, PR 3 AR, YRBEICHA TR R 1 T RE Al AL PR PSR BT R, BT L
HRAE (PPERk) 55 58 RAEMEB AR G T d Ay, XAER M LIFARE, 5 —Jrm, R4
AREE 1 U i A A PR DSOS (A, AT RS B A B8R A 25 0 A S D D A 7 05, 1K
R, WA E M, AP EEAR I —T7 (PR B, BRI R A R A
O RIAROT, LR T RAGIR S, Pk, EAFROME, IR ANERE 196 S EBI—KE, ff R
PRBORSL” SN ARG BSOS, IR (i) 26 20 ZRHEFT Rl A @

(=) =FHXA

[ 2 S NG FA MIEZEIR I ERPIRES, i S NACRE(S <Rl . Bshg 2y, 51
S B ICHUA PRI Z RO 5 T . I, e R TR B s i g, U PR B A JE AT
PRPtF SRR, X ARSRE TS R RN AR AR ET B, Js T A GE
ISR AR IS B EBRTR S AR TERRRIE OUT , YR AT UG R B P A 2447 S e
BEATRER, (EARGE RIS IERI A Y BB, PRI S TN U RIS, AT
A HAIRCR A BRSO A et XMW, 2R AR MR BT Rk 5 A
& TRANAL, FEMERIBONSEZ IR, P r] LR A —E iEHROT  HES BRAEAF AR 1k
RER PR A LR RO SRR SE RIS RO N R, B ARU IS 20 AR B R ARG 2, Xt
ATRLERE, AR S AR T O AR I SCEO R RUE B8 L PE MR R A )

@ See Emmanuel Gaillard, “The Present — Commercial Arbitration as a Transnational System of Justice: International Arbitration as
a Transnational System of Justice”, in A. van den Berg (ed. ), Arbitration: The Next Fifity Years (1CCA Congress Series,
2011) , pp. 66 —73.

@ ZWRER: CPIEASHABRA BRI st Il 25 55 42 oA R B B A PR B s80) S8——1b
BAGOT LIS, TA R ML), B KRR s NRERE  Fon e mE s E b e E 4. (P E—Hm
BT EPRRER A RIRGIE) (551 4%), REHTRA 2020 4EAR, HE 65—T72 T,

® ZUHE. (HEAZILEAMT WRAERL), & CPEEERE) 2014 45 4 1), % 121142 7T,
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Wi 7 B, I, R ER P P SCR A R, SR AR ESEY, A
RN YNV S S R ]V Dle

H AT, 2 R B G A E S5 s al 2 R b B8O, U P B EE 2R A T AN
A, SRR AR RO EE ORI, SOE R RO EE AR
IR BWORIRBGE T MBI A T, IR IR A BEDRE MR MU bk, MOk S5 A /Y
S A AR RO AR B3, BRI, e M3 NS AR e P s A= R
FEFP AR O AL, TR AR 9 IR 55 3 N AR A 0, £ FAR AT AR IR R F
H” BBE, AT IUERANTE S A T i R B AR, A, AnRORE FE GO A A
PRSATBOI AR, SX JCRERXS S A A RRELL, AR T Uk S F A RIE R T AR AR
R, MW RMGE, ERR EZEH A I PEIUE A 0 SRR B AT AR IR DR IR, LIORAT
TERBRIE NHEBR AR 0 TIE W RAT AR S 48, S it s, B S ARIRESTE,
WK, 5 WHURING ML, IR EREMERE PR ARIOIARIR, A SR 2

= “IZHET WUNMpEE SR AR A R g — 1

WRYE RIEALG L, MR AT X0 R BOSaE” A R BB R PIAIRAS
MEFANEE AIRE RO RIS, IO P HHABE ARIIE M, Wl fh
BV AR B ST 45 N RS AR B P R A SRR, ol K
PR R ERE T < AREMSORE A PR AR B SR S N AR R
JF, AR DIEN] —FAeAl LAl B B S — e, Xl —F B E T PR S
FEL AR AS S

(—) AP RIPBOR LATZ & B S8 B

TESS 196 ‘TG, mm ARG, “EPBBSUSGE” A EAAFC a2
IR, NoZzinr “EA—RKiE" GRS T IR, VE AR ER ML ZEF (conditions for the
formation) MIAZ.L, “EA—KIE" GAMENAR, T8IESR “MMEVMULL” BHR,

Rkrp A —RKE" AR, e G HARNERT/ T, — i, “EA—
AR HORR R AR 2 2 b — B R R A B A, BT O AR B R R TR IR AR X A TE 1S
BN R R S, B TREFRRSE BN, D5kt P A= © g AT DUl i 1Sk s T
ZEIE A K M BERFIR, 5 196 5 ZUIRHELKIENABET YF ANMBRF MG “2Y
—RiR” WMZRATRE, MARARSET fEAK, H—Jrm, BARKIRIEL, &2 45 A
TERE AR RN N BURAE N o TESARES PR b, BOR A MU RCR . S
I HE L] Sy NPT, IR BT M NI EELY | A AR RIERROCR o G R X007 #R O

O SIS, (FEME. —f XRS5 WRETR), 8 (FEREIREER (SRR ) 2020 4E55 10
19, %5 92—104 W1,

Q@ ZBUWELAE. (AR “EARIART ZRT), 8 (RHRIES) 2021 4555 11, 55 50—58 1T,

® ZUERE. (EA5RIESIREIKE), 8 (k) 2016 445 5 W1, 45 1367—1380 1L,



BN H N EMEEEHEY

TERAVE BRSPS AT RERSE . AT LA, eSO A e rp, 3 AR
FHATR AR A R A @, DR S 2R T S AR AR AR D T, itk
AIOL, AR SA SE BEAE S B bR R R E S FA TR A T 1o

(=) AP R BUR 23T 7 T B 08 69 TR

i IR — P B vk AR SR AL SR DT 0, < AR EREMSCA 88” IA R RT 232 3 SRR
SR — R RSE AT A A R, BRI  CE RRR B B AR Y R
TR Ss . AN ROE ARG E FI A BAG . 50 228 RA RO A a R e, i,
=R R DR SO B B S RUIRR LAY S AR T A RO s Ak R, R R
PP MURPIRRLE , TPT ko .2 PR INAF IS, (HEREX B A b kAT iy BRI,
FERIPEIX 3R g5 A R A6 B A ARBR A A 2 AR A AN R, 5 BETERH M 28 BR A 1 it
B EZ H R AR E R 8RR DL EMCE ZCE S (conditions for the effectiveness)
R AERIAAR 2 g N EA

— 5, G LGE A B AR SE SO, X AR ER MO BT N ERER R, SR T
MR NBLERGFRMAL, WRHEUE RSN TR, Wi, B0k ENFRR G R RCR,
MNP ZAH AR AT O, 38 i 2 R K R A AR SR B R R BT R R UL
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The Basis of the Validity of Arbitration Agreement
and the Reconstruction of Its Requirements
With Focus on the Guiding Case No. 196 Decided

by the Supreme People’s Court of the People’s Republic of China
Wu Zhenguo

Abstract: According to the essence of private law that “what is not prohibited by law is permitted” , the
autonomy of the parties’ intentions is the positive sources of the validity of arbitration agreements, while
national law serves as the negative sources of the validity of arbitration agreements. Both are fundamental
to the validity of arbitration agreements. Although the formation of an arbitration agreement concerns the
actual formation of the parties’ autonomy, some courts in China have not considered “the formation of
arbitration agreements” as the basis for determining their validity in arbitration judicial review practices.
This approach stems from some courts only considering national law as the source of the validity of
arbitration agreements, ignoring the foundational role of autonomy in the construction of arbitration
agreement validity. In order to address the problem of inadequate judicial review of arbitration caused by
this approach, it is necessary to return to the contractual nature of arbitration in the context of its
internationalization, considering both autonomy and national law as sources of the validity of arbitration
agreements based on the theory of civil juristic acts. On this basis, the formation of an arbitration
agreement is a manifestation of the parties’ autonomy, while the effectiveness of an arbitration agreement
limits the parties’ autonomy. Both revolve around the autonomy of the parties and have unity in terms of
validity, which is the fundamental reason why both belong to the scope of “the validity of arbitration
agreements”. Furthermore, to implement the idea that civil juristic acts should be effective as the norm
and ineffective as the exception, the criteria for the effectiveness of arbitration agreements can be further
differentiated into conditions for the requirements of validity and facts and causes preventing effectiveness,
based on positive and negative criteria. On this basis, the method of dividing the effectiveness of
arbitration agreements into “ conditions for the formation of the contract plus conditions for the
effectiveness” can be further refined into a method of “conditions for the formation of the contract plus
conditions for the requirements of validity plus facts and causes preventing effectiveness”. In conclusion,
the formation of the effectiveness of arbitration agreements lies in the autonomy of the parties, with both
autonomy and national law serving as sources of effectiveness. By adopting a more refined approach to
assessing effectiveness, which considers both the formation of and the requirements of validity of
arbitration agreements, along with facts and causes preventing effectiveness, a more comprehensive
understanding and application of arbitration law can be achieved.

Keywords: Validity of Arbitration Agreements, Party Autonomy, Formation of the Contract,

Requirements of Validity, Facts and Causes Preventing Effectiveness
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