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HAEFEZR . UIUUE R A E AR LME BB AEH R 09 A 208 TR sk 52 T R 28 5 5 1 A1 o o B 4 5l
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@ “UNCITRAL Model Law on Electronic Commerce”, UNCITRAL official website, https: //uncitral. un. org/en/texts/
ecommerce/ modellaw/electronic_ commerce.

@ Council for Trade in Services, Report of the Meeting Held on 2 March 2018 — Note by the Secretariat, S/C/M/134, 5 April 2018,
paras. 4.2, 4.59; Committee on Specific Commitments, Report of the Meeting Held on 2 June 2015 — Note by the Secretariat, S/
CSC/M/73, 17 June 2015, para 1. 8.

® WTO, Joint Statement Initiative on Electronic Commerce — Agreement on Electronic Commerce, INF/ECOM/87, 26 July 2024,
art. 4. 1.

@ ZULEINEE . (CEORSL I 5 R IR 95 B2 5 R —— R S [ ik b [ R S i R R ), AR (TR A O
PR ER=A R4y 2011 AR5 2 1, 55 56—57 i 20T (EURAS ML R Y B2 S0 LA IR AT 5 ), 3 (PR BRI AT
W) 2018 4EHE 2 ), 45 178—192 T KT (WTO HEZE T A P FIWTE RS S il b & 1)y, 8 (WHh &
BASISY 2023 4EE 7 W), % 71—77 VI, See also Gabriele Gagliani, “ Cybersecurity, Technological Neutrality, and
International Trade Law” , (2020) 23 (3) Journal of International Economic Law 723 ; Marcelo Thompson, “The Neutralization
of Harmony: The Problem of Technological Neutrality, East and West”, (2012) 18 Boston University Journal of Science and
Technology Law 303 ; Sherzod Shadikhodjaev, “Technological Neutrality and Regulation of Digital Trade; How Far Can We
Go?”, (2021) 32 (4) European Journal of International Law 1221.
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@® Christian Pauletto, “Comment: Digital Trade: Technology Versus Legislation”, in Marion Panizzon, Nicholas Pohl & Pierre
Sauvé (eds. ), GATS and the Regulation of International Trade in Services ( Cambridge University Press, 2008) , p. 531.

@ Anupam Chander, The Electronic Silk Road. How the Web Binds the World Together in Commerce ( Yale University Press,
2013), p. 143.

@  HURE . (CBOR A STEN S o E IR 55 5 S ks ——HT 36 B E R BT AR ), R O A Bk T
BRI 2011 AR5 2 3], 5 54 L,

@ “UNCITRAL Model Law on Electronic Commerce ”, UNCITRAL official website, https: //uncitral. un. org/en/texts/
ecommerce/ modellaw/ electronic_ commerce; “UNCITRAL Model Law on Electronic Signatures” , UNCITRAL official website
https: //uncitral. un. org/en/texts/ ecommerce/modellaw/ electronic_ signatures; “ United Nations Convention on the Use of
Electronic Communications in International Contracts”, UNCITRAL official website, https; //uncitral. un. org/en/texts/
ecommerce/ conventions/ electronic_ communications.

® “UNCITRAL Model Law on Electronic Commerce”, UNCITRAL official website, https: //uncitral. un. org/en/texts/

ecommerce/ modellaw/ electronic_ commerce.
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@  United States — Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS406/R (24 April 2012) , paras. 7. 481 —
7.482.

@  United States — Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS406/AB/R (24 April 2012) , para. 87.

®  United States — Certain Country of Origin Labelling ( COOL) Requirements, WT/DS384/AB/R, WT/DS386/AB/R (23 July
2012), para.267.

@ General Council, Protocol Amending the Marrakesh Agreement Establishing the World Trade Organization, WT/1/940, 28
November 2014.

® Council for Trade-Related Aspects of Intellectual Property Rights, The Work Programme on Electronic Commerce — Background
Note by the Secretariat, 1P/C/W/128, 10 February 1999, paras. 6, 14.

© Graeme Dinwoodie & Rochelle Cooper Dreyfuss, “WTO Dispute Resolution and the Preservation of the Public Domain of Science
Under International Law”, in Keith E. Maskus & Jerome Reichman (eds. ), International Public Goods and Transfer of
Technology Under a Globalized Intellectual Property Regime ( Cambridge University Press, 2005) , p. 875.

@ Canada - Patent Protection of Pharmaceutical Products, WT/DS114/R (7 April 2000) , para. 7.91.
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@  China — Measures Affecting the Protection and Enforcement of Intellectual Property Rights, WT/DS362/R (20 March 2009 ),
para. 7. 657.

® WTO, World Trade Repori 2018 — The Future of World Trade; How Digital Technologies Are Transforming Global Commerce
(WTO Publications, 2018) , p. 167.

@ WTO, Work Programme on Electronic Commerce — Submission by the United States, WT/GC/16, G/C/2, S/C/7, 1P/C/16,
WT/COMTD/17, 12 February 1999, p. 3.

® Council for Trade in Services, Report of the Meeting Held on 14 and 15 December 1998 — Note by the Secretariat, S/C/M/32, 14
January 1999, p. 4; See Council for Trade in Services, Work Programme on Electronic Commerce — Interim Report to the General
Council, S/C/8, 31 March 1999, p. 1.

© Council for Trade in Services, Work Programme on Electronic Commerce — Interim Report to the General Council, S/C/8, 31
March 1999, p. 8.

@ WTO, Work Programme on Electronic Commerce — Progress Report to the General Council, S/1./74, 19 July 1999, para. 4.

® WTO, Work Programme on Electronic Commerce — Interim Report to the General Council, S/C/8, 31 March 1999, para.3;
WTO, Work Programme on Electronic Commerce — Progress Report to the General Council, S/1./74, 19 July 1999, para. 4.

© General Council, Exploratory Work on Electronic Commerce — Non-Paper from Brazil, JOB/GC/176, 12 April 2018, para. 4.4 ;
Committee on Trade and Development, Note on the Meeting of 27 October and 8 November 2000, WT/COMTD/M/31, 14
December 2000, para. 57; Council for Trade in Services, Special Session, Report of the Meeting Held on 14 to 17 May 2001 —
Note by the Secretariat, S/CSS/M/9, 22 June 2001, para. 182; Committee on Trade in Financial Services, Report of the Meeting
Held on 6 October 2003 — Note by the Secretariat, S/FIN/M/42, 12 November 2003, para. 16; Committee on Trade in Financial
Services, Report of the Meeting Held on 16 May 2003 — Note by the Secretariat, S/FIN/M/40, 30 June 2003, paras. 28, 34 —
35; Council for Trade in Services, Special Session, Report of the Meeting Held on 9 to 12 July 2001 — Note by the Secretariat, S/
CSS/M/10, 21 September 2001, para. 204.
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@® Council for Trade in Services, Special Session, Report of the Meeting Held on 9 to 12 July 2001 — Note by the Secretariat, S/
CSS/M/10, 21 September 2001, para. 204.

General Council, Exploratory Work on Electronic Commerce — Non-Paper from Brazil, JOB/GC/176, 12 April 2018, para. 4. 4.
United States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WT/DS285/R (20 April 2005) ,
para. 6. 280.

United States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WT/DS285/R (20 April 2005) ,
p.202 & fn. 836.

® ©®
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@® WTO, Work Programme on Electronic Commerce — Progress Report to the General Council, S/L/74, 27 July 1999. para. 4.

@ WTO, Work Programme on Electronic Commerce — Submission by the United States, WT/GC/16, 12 February 1999, p. 3.

®  Group on Basic Telecommunications, Note by the Chairman — Revision, S/GBT/W/2/Rev. 1, 16 January 1997.

@  Mexico — Measures Affecting Telecommunications Services, WT/DS204/R (1 June 2004 ) , para. 7. 67.

®  China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual Entertainment
Products, WT/DS363/R (19 January 2010) , paras. 4. 67 —4. 68.

© China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual Entertainment

Products, WT/DS363/R (19 January 2010) , para. 7. 1154.

(@ China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual Entertainment
Products, WT/DS363/R (19 January 2010) , para. 4. 156.

® China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual Entertainment
Products, WT/DS363/R (19 January 2010) , para. 7. 1257.

© China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual Entertainment
Products, WT/DS363/R (19 January 2010) , para. 7. 1258.
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The Digitization of WTO . Institutional Justification

and Development of the Principle of Technological Neutrality
Fan Xiaoying

Abstract: Technological neutrality is one of the basic principle of modern e-commerce law, which
requires the government to treat functionally equivalent online and offline transactions and online
technologies equally. If the WTO recognizes the principle of technological neutrality, its existing rules can
be applied to digital trade. At present, technological neutrality has a de facto principle status in the WTO
Agreements on Trade in Goods and the TRIPS Agreement, but in GATS, it has not clear legal status,
because of the great controversy between the WTO members. Developing members fear that recognition of
the principle of technological neutrality in the GATS will not only make the scope of their obligations
unpredictable, but also exposes them to cybersecurity risks and a technological gap with developed
members. However, it is particularly necessary for the WTO to establish the legal status of the
technological neutrality through the legislative mechanism to clarify the scope of members’ rights and
obligations, balance the interests of developed and developing members, reduce the discretion of panels
and appellate body in invoking the principle of technological neutrality, avoid the abuse of exception
clauses by members and the internal inconsistency of WTO rules that may be caused by the principle.
However, the WTO legislative mechanism still needs to overcome the problems arising from the principle
of technological neutrality; the “technology” scope, the “likeness” standard of online and offline services
and the uncertainty of regulatory consistency requirements. To this end, WTO members can make different
levels of commitments on the scope of application of the principle of technological neutrality in the E-
commerce Joint Initiative Negotiations, apply it by revising respective schedules of commitments, adopt
functional equivalence standards to identify the “likeness” of services, and introduce special remedy
systems to guard against regulatory risks arising from the principle of technological neutrality.

Keywords: WTO, Principle of Technological Neutrality, Digital Trade, E-commerce Joint Initiative

Negotiations, Cybersecurity
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