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See Argentina Republic v. Amerada Hess Shipping Corp. , 488 U. S.428, 434 —435 (1989).

See In re Cathode Ray Tube ( CRT) Antitrust Litig. , MDL No. 1917 (N. D. Cal.2018).
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@ See Jurisdictional Immunities of the State ( Germany v. ltaly: Greece intervening) , Judgment, I. C. J. Reports 2012, p. 124,
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para. 57.
® See United Nation General Assembly, Declaration on Principles of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United Nations (25th session, 1970), p. 124.
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See Animal Science Products, Inc. v. Hebei Welcome Pharmaceutical Co. , 138 S. Ct. 1865, 1869 — 1870 (20138).
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@ See Regier v. Islamic Republic of Iran, 281 F. Supp.2d 87, 102 (D. D. C.2003) ; Cicippio-Puleo v. Islamic Republic of Iran,
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The Identification of “State” in State Immunity .

From a Perspective of Application of Laws
Yuan Fagiang and Hu Chenghang

Abstract: To identify whether the defendant is a “state” is a primary issue in the immunity cases. If
courts hope to accurately identify a state, they may not just refer to different forms of a “state” as
classified by foreign judicial practice but should pay attention to the application of laws when identifying a
state. Currently, the basis for the trial of the immunity cases is gradually shifting from international law
towards domestic law, and the legislative provisions related to the “state” varies from countries to
countries. These situations have jointly led to the question of “which country’s law should be employed to
identify a state”. The research found that there are not only scenarios where domestic courts identify the
defendant as a state in accordance with lex fori, but also with examples of identifying the defendant in
accordance with foreign laws. The former situation is often influenced by lex fori doctrine, while the latter
is often driven by the comity to the foreign governments’ interests. In order to properly solve immunity
disputes, courts should not rigidly apply lex fori when identifying states but should consider choosing to
apply foreign laws in three scenarios: firstly, the subject to be identified does not correspond to lex fori;
secondly, there is a contradiction between lex fori and foreign laws; thirdly, identifying the independent
non-state entities under the secondary identification. Consequently, in order to accurately identify a
“state” , China’s courts may base themselves on Article 2 of the Foreign State Immunity Law and, in light
of individual cases, examine the application of the constitution, constitutional laws, organizational laws,
ete. of the country to which the defendant belongs.

Keywords: State Immunity, Application of Law, Foreign State Immunity Law, Lex Fori, Foreign Law
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