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D See International Criminal Court, Situation in the Islamic Republic of Afghanistan, The Pre-Trial Chamber 1I, Decision Pursuant
to Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in the Islamic Republic of
Afghanistan, 1CC -02/17 =33 (12 April 2019), p. 11, para. 31.

@ Mohammad Hadi Zakerhossein, Situation Selection Regime at the International Criminal Court: Law, Policy, Practice
(Intersentia, 2017), p. 341.

® Matthew. R. Brubacher, “Prosecutorial Discretion within the International Criminal Court”, (2004 ) 2 Journal of International
Criminal Justice 71, p. 81.

@ Ruth G. Wedgwood, “The International Criminal Court; An American View” , (1999) 10 European Journal of International
Law 93, p. 97.

®  IRIIR . CERETARAMRRENAE T . EPRE S EMRMIm), 8 (EFRER) 2016 4555 5 M1, 45 53—54 T,

® See lan Sinclair, The Vienna Convention on the Law of Treaties (Manchester University Press, 2nd edn, 1984) , p. 130.
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See Sarah Joseph & Melissa Castanp, The International Covenant on Civil and Political Rights: Cases, Materials, and
Commentary ( Oxford University Press, 3rd edn, 2008) , p.491.

BT (AR BT b BIE ), 8 (OMBETIE (SM3eEResA4R) ) 2008 AR5 5 401, 45109 T,
See Definition of “Interests”, Collins Online Dictionary, https: //www. collinsdictionary. com/dictionary/english/interests.
See Andreas O’Shea, Amnesty for Crime in International Law and Practice (Kluwer Law International, 2002) , p. 317.

See International Criminal Court, The Office of the Prosecutor, Policy Paper on the Interests of Justice ( September 2007) , p. 8.
Biltn, (B TRL) 5555 455 2 3K 3 T, 5561 AREH 2 3KER 2 T, 965 ARHT 23K, 67 ARER 1 AKER 4 0 (BB
TEHERLINY KL 68, FEU 69, HLWN 73, KL 82, HEWI 100, FEWI 136, FLWI 165,

See International Criminal Court, The Office of the Prosecutor, Policy Paper on the Interests of Justice (September 2007) , p. 2.
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@ See International Criminal Court, Situation in the Democratic Republic of the Congo, The Appeals Chamber, Judgment on the
Prosecutor’s Application for Extraordinary Review of Pre-Trial Chamber I's 31 March 2006 Decision Denying Leave to Appeal,
ICC -01/04 - 168 (13 July 2006) , p. 14, para. 33.

@ See Mark E. Villiger, “The Rules on Interpretation: Misgivings, Misunderstandings, Miscarriage? The ‘ Crucible’ Intended by
the International Law Commission”, in Enzo Cannizzaro (ed. ), The Law of Treaties beyond the Vienna Convention ( Oxford
University Press, 2011), p. 110.

® HEJG. (EEMZEEY (HITHR), o EEE K2 B R 2013 4E /L, 26 178—179 B1; M. Cherif Bassiouni,
Introduction to International Criminal Law (Martinus Nijhoff Publishers, 2nd edn, 2013) , p. 649.

@ RFNL. CElERRE WL T R S ), # GRERIAHIFIE) 2010 4505 1], 55 146 5T,

(® See Unitied Nation Security Council, Report of the Secretary-General, The Rule of Law and Transitional Justice in Conflict and

Post-conflict Societies, S/2004/616 (23 August 2004 ).

David Bosco, Rough Justice: The International Criminal Court in a World of Power Politics ( Oxford University Press, 2014), p. 36.

Strengthening International Law: Rule of Law and Maintenance of International Peace and Security, S/ PRST/2006/28 (22 June 2006 ) .

See International Criminal Court, The Office of the Prosecutor, Policy Paper on the Interests of Justice (September 2007) , p. 4.

©® e

See Markus Benzing, “The Complementarity Regime of the International Criminal Court; International Criminal Justice between

State Sovereignty and the Fight against Impunity”, (2003) 7 Max Planck Yearbook of United Nations Law Online 591, p. 595.
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@ Martha Minow, “Do Alternative Justice Mechanisms Deserve Recognition in International Criminal Law; Truth Commissions,
Amnesties, and Complementarity at the International Criminal Court”, (2019) 60 Harvard International Law Journal 1, p. 19.

@ See Oliver Dorr, “Article 32 Supplementary Means of Interpretation” , in Oliver Dorr & Kirsten Schmalenbach (eds. ), Vienna
Convention on the Law of Treaties; A Commentary (Springer, 2018) , pp. 617 —620.

@  Report of the Preparatory Commiitee on the Establishment of an International Criminal Court, Volume I, (Proceedings of the
Preparatory Committee during March-April and August 1996) General Assembly Official Records. Fifty-first Session Supplement
No.22 (A/51/22), p.49, para. 226, hitps: //www. legal — tools. org/doc/€75432/pdt/.

@  Report of the Preparatory Committee on the Establishment of an International Criminal Court, Volume I, ( Proceedings of the
Preparatory Committee during March-April and August 1996) General Assembly Official Records. Fifty-first Session Supplement
No.22 (A/51/22), p. 50, para. 229, https: //www. legal — tools. org/doc/e75432/pdf/.

®  Revised Abbreviated Compilation Article 26 Investigation of Alleged Crimes, A/AC.249/1997/WG. 4/CRP. 4 (14 August 1997) ,
https: //www. legal — tools. org/doc/e23cee/pdf/.

© Report of the Preparatory Committee on the Establishment of an International Criminal Court, A/CONF. 183/2 (14 April 1998) ,
p. 42, https: //legal. un. org/diplomaticconferences/1998_ icc/docs/english/vol_ 3/a_ confl83_ 2. pdf.

@  United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, 3rd Plenary
Meeting, A/CONF. 183/SR.3 (16 June 1998), p. 77, para. 63.

® United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, 5th Plenary
Meeting, A/CONF. 183/SR.5 (17 June 1998), p. 99, para. 43.
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@ See International Criminal Court, The Office of the Prosecutor, Policy Paper on the Interests of Justice (September 2007) , p.2; International
Criminal Court, The Office of the Prosecutor, Policy Paper on Preliminary Examinations (November 2013), p. 16, para. 67.

@ See Xabier Agirre et al. , The Principle of Complementarity in Practice, p. 27, https: //www. icc — cpi. int/sites/ default/files/
RelatedRecords/CR2009_ 02250. PDF.
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@O The Office of the Prosecutor, Situation in the Republic of Kenya, Request for Authorisation of an Investigation Pursuant to Article
15, ICC -01/09 —3 (26 November 2009), p.22, para. 60; The Office of the Prosecutor, Situation in the Republic of Cote
d’Ivoire, Request for Authorisation of an Investigation Pursuant to Article 15, ICC - 02/11 =3 (23 June 2011), pp.21 =22,
para. 59 ; The Office of the Prosecutor, Situation in Georgia, Request for Authorisation of an Investigation Pursuant to Article 15,
ICC -01/15 -4 (13 October 2015) , pp. 155 - 156, para. 338 ; The Office of the Prosecutor, Situation in the People’s Republic
of Bangladesh/Republic of the Union of Myanmar, Request for Authorisation of an Investigation Pursuant to Article 15, I1CC -
01/19 =7 (4 July 2019), pp. 144 - 145, para. 291.

@ See International Criminal Court, Situation in the Republic of Kenya, The Pre-Trial Chamber II, Decision Pursuant to Article 15
of the Rome Statute on the Authorization of an Investigation into the Situation in the Republic of Kenya, ICC -01/09 —19 - Corr
(31 March 2010), p.27, para. 63.

®  See International Criminal Court, The Office of the Prosecutor, Policy Paper on Preliminary Examinations (November 2013), p.17,
para. 7; International Criminal Court, The Office of the Prosecutor, Policy Paper on the Interests of Justice (September 2007), p. 9.

@ Mahnoush H. Arsanjani, “The International Criminal Court and National Amnesty Laws”, (1999) 93 Proceedings of the Annual
Meeting ( American Society of International Law) 65, p. 66.

® See International Criminal Court, Situation on Registered Vessels of Comoros, Greece and Cambodia, The Office of the
Prosecutor, Article 53 (1) Report (6 November 2014) , pp. 54 =57, paras. 133 - 142.

© See International Criminal Court, The Office of the Prosecutor, Policy Paper on Preliminary Examinations ( November 2013) ,
p.3, para. 9.
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@® See The Office of the Prosecutor, Situation in the People’s Republic of Bangladesh/ Republic of the Union of Myanmar, Request for
Authorisation of an Investigation Pursuant to Article 15, ICC -01/19 =7 (4 July 2019), p. 145, para. 292.

@ See International Criminal Court, Situation in the Islamic Republic of Afghanistan, The Office of the Prosecutor, Request for
Authorisation of an Investigation Pursuant to Article 15, ICC -=02/17 =7 — Red (20 November 2017 ), p. 176, para. 364.

@ See International Criminal Court, Situation in the Republic of Burundi, The Office of the Prosecutor, Request for Authorisation of
an Investigation Pursuant to Article 15, ICC = 01/17 =5 — Red (15 November 2017), p. 84, para. 197; The Office of the
Prosecutor, Situation in the People’s Republic of Bangladesh/Republic of the Union of Myanmar, Request for Authorisation of an
Investigation Pursuant to Article 15, ICC -01/19 =7 (4 July 2019), p. 145, para. 292.

@ See The Office of the Prosecutor, Situation in the Republic of Burundi, Request for Authorisation of an Investigation Pursuant to
Article 15, ICC = 01/17 =5 = Red (15 November 2017 ), p. 84, para. 197; International Criminal Court, Situation in the
Islamic Republic of Afghanistan, The Office of the Prosecutor, Request for Authorisation of an Investigation Pursuant to Article
15, ICC -02/17 =7 — Red (20 November 2017), p. 176, para. 364; The Office of the Prosecutor, Situation in the People’s
Republic of Bangladesh/Republic of the Union of Myanmar, Request for Authorisation of an Investigation Pursuant to Article 15,
ICC -01/19 =7 (4 July 2019), p. 145, para. 292.

® International Criminal Court, Situation in the Islamic Republic of Afghanistan, The Pre-Trial Chamber II, Decision Pursuant to
Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in the Islamic Republic of Afghanistan,
ICC -02/17 =33 (12 April 2019), p.29, para. 90.
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The “Interests of Justice” Element in the Prosecutor’s proprio motu

Power to Initiate Investigations at the International Criminal Court
Wang Xiaojing

Abstract: In the preliminary examination phase of proceedings, the International Criminal Court’s
exercise of proprio motu power to initiate investigations must satisfy the “reasonable basis to proceed”
standard, which encompasses three evaluative elements: “jurisdiction” , “admissibility” and “interests of
justice” with the latter being highly discretionary. The text, context, purpose and objectives of the Rome
Statute of the International Criminal Court indicate that the normative content of “interests of justice”
extends beyond traditional criminal justice interests to include alternative dispute resolution measures,
peace and security factors, prevention of serious crimes, and ensuring lasting respect for international
justice. While the three evaluative elements maintain a progressive relationship, the “ interests of
justice” , as the ultimate consideration, provides grounds for not initiating criminal proceedings and may
potentially override the presumption to investigate formed based on other elements. The Prosecutor’s
assessment criteria for the “interests of justice” encompass not only the gravity of crimes and victims’
interests as codified in legal norms but also broader moral and political considerations including
investigation feasibility, peace matters, alternative dispute resolution and institutional resources. While
the Rome Statute’s objectives and procedural rules imply an expectation to investigate and factors such as
crime gravity and victims’ interests may provide strong support for the Prosecutor to initiate proceedings
under Article 15, other balancing elements within the “interests of justice” framework effectively provide
the Prosecutor with grounds for non-investigation that transcend purely legal considerations. Although the
Rome Statute establishes a judicial control mechanism over the Prosecutor’s decisions not to investigate
solely based on the “interests of justice” by granting the Pre-Trial Chamber proprio motu power of review,
the lowered standard of review in practice regarding decisions to investigate means that only the
Prosecutor’s self-restraint can effectively constrain the exercise of proprio motu power of investigation,
potentially undermining international community trust in the Prosecutor’s proprio motu investigative
authority.

Keywords: International Criminal Court, Proprio Motu Power to Initiate Investigations, Preliminary

Examination, Interests of Justice, Rome Statute of the International Criminal Court
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