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WY FNZ X F, S THLEFHGRE, NP EERESEEBTARRFBGRER
ViEZ), AFFRESEBFFBFREITAZIRG AR, SSEREHTTHTON; S THL
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FEE ZE U, “BES)" Y (commercial activity) —ia) AR R Ir IR ATE, 5HHE
FERH CBRAIFR " MM A . BRI i B CE AT MR ERT AT (acta jure
impreii) Ml “AEERATA" (acta jure gestionis) , WIEGIRAAT A BT Ry, sl FLAT A
FERDLAT R, SURAEITAMAEIT N ? B, RS R AR ERUT R AT R
“RAEATRNT WRESCE, RVE R — FE AR S T AN E [ NIE BEE R T A O, R R U A
SE IR — bR ©

w FAE, SRR PR REIEEE . AR EFARES 2024 FERH ¢ GMEEZRBRE) S s A
(R EBFSE” (24BFX150) AR Bed R .

O “RBMIEEN” (commercial activity) ., “FE3E 5" (commercial transaction) | “FjMEA[F]” ( commercial contract) % J&—
SO E PR AR E ST TR RS, XSRS BN A X AR K, Sl LA, SR (EXR#H
P R BN ERFSE Y, RO F A 2016 45/, 45 55 T; Xiaodong Yang, State Immunity in International Law
(Cambridge University Press, 2012), p.75,

@ ZWBRA—: (EZRBRREZHE), PEEERX = RATR 1999 45, 5517 3,

@ See Xiaodong Yang, State Immunity in International Law, p.75.
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FIFHN, MM E E SR REAE— L B 5 A e i BARTE B o i, Rl 16 3h i S ME R AL T )
g “BRWIF L™ AT RS 4.

FESEER, R S8 2 FE S8 G i U A1 b e BB 5 | BT .V X T R S Pk
FE SR 51, PRt 2 A RTEEA B SO R EUR, FISERLIE s BISN NiR , 7ESE B
FAAERE A SR B 4 F 7 I e AR OB 2 X PR A X TRl im sh i g, SCBE ) 2 58
STNENE YRR, R CHMU”, IR AR E s XTI R BB E, SCHER]
JE A FE [ 5 04 b 355 0 MK Bt M 1 2 TR] A B AR PR

(R NRILRIESNE E S # Rik) (R OMEREZRERE)) 87 FER “mlis s
SN SRAERERR LI SN B E AL, R ok v I 1 B mT A8 Il AN 2D DL S S BE b AR R AN E E R
AZEIE . PR, ASSCHERE R RS 35 Sh 1 S0 ) [ B 2 20 M P SEIR AL | i ol 396 3l B0 53 Rt 1 Bk
A ESF RIS, Ll 1A b ESOERA RE , DI R R h ERABE A 92 55 S I — L6 2%

— ERFAMERIENELEHFISMIREREN

45Nk, AREFEHBRETTEPR AL 2004 45 (BE 1 FE R b H I =4 53 A 2)
( United Nations Convention on Jurisdictional Immunity of States and Their Property, F#g (B4 EE%
AN ZTY) 1972 4F (E EZEH R /A29) (European Convention on State Immunity ) , {H &,
BIE BAHARAERL, AL ARSAFER 30 2555 1 e 1Y 30 i . #3245 . = uEBaim
AP JEHEBAERA LIRS SN2 A EEL (B EER#BRAL) R
IO 38

BT, UINEZRERBREET 720k, 2. B, Fomd. mEaE. MR,
IR BIRRAE . DAag] . HA, EEUHE . Shide . FBEA AR .0 0t Lk R s
BB S BN E LR T, ASCA AT LLRBOK A CHE TG R 3 Fiis. A2y
A7 U RERE R ERAT

(—) AXZEHBIIMEG “ANBRX
WO A8 (BREEEE B GAL) FrRAEA m b nG sh i /b Bt e #5X, nl gexd

@ See Fourth Report on Jurisdictional Immunities of States and Their Property, by Mr. Sompong Sucharitkul, Special Rapporteur,

A/CN. 4/357, p. 210.

@ (RTEEHREMRMAL) BREHME RIS G, EHPE 4 FME 7 FEATAL “FlGsh” Mg,
Hop, 540008 “SARMERET 4N EERNER, WRZFLY KOZE K —6i5, TREEE,
T 55 I AR R HE M B KA SR NJBAT 7 A5 7 A0 “ Inak A TR R A 4 B BEA Al o ARERALAL B
HALFPERX AR, @i, MRA—F, NFTE. Tohsiarnl s s, ik 5izh3at . BP0
AL IE LR BTG B G, AT ER e T @ E W LR SIUE R (AR RENLE
ANEBREH SIS, AR BH i 2019 4R, 46 134—135 BT,

® XL EEMPEEA, SR ES: (EEE R E NS E PRSI S , AU AL 2019 SRR, 5 3—
130 11,
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Al R E ALk M E O AR B, (BRE EE R A) 5810 & “mls”
B 1FHE: “—EWNSSNE— AR SIE AT — TR A 5y, AR [ PR AL 1218 A A AL,
A FRIALRL S 5 B BON R 55— EREBEAERE , W U AG A% i Ml 52 5 5 | B AR h 3 5 | 8 A
oo™ O R A S Y R AR AT T RUE . 2B 2 it — e, R E — UG [l a5 5
JE A 1 (¢) WFTRRY “Flkacs” wf, W EESEZE RS SR, HIRE R
oW EFTTEB B, s RIAB B E RS, B RIS 5y i H A5 AR R A
K, M H BT LA R IR X il 52 5 PR bR e R RLE

7Ah, 2 4 CHET b, (BRGEEZGEREAZ) WIFE “mlkscs” a4 3 K16
tl: (1) NEE ST a4 BN IS T SE AR R A R e s (2) AR BEal b G Rt
[z o B G TR, LS BAEAT IS B a5 o BT OR SC55 BAME: 555 (3) Rk, Tl
o s AE R AT HAL B R 5 5y, (BRI A B A Rl

MU ERERTE, AT FErDILIE S SN HUE I7 A B 3 UL : 56—, HiA5)
2 TR SRR 56, RS IR HE R R IR T, WEIE CHET B
R 401 I AR [ U [ P AR R ff 2R

(=) AXZEFHpI4e “E2BRRX

“EEMEA EEE (IMNEFEAE ALY (Foreign Sovereign Immunities Act, FSIA) fF %
PRAT KRS S AR L E R e (AN ERCER ) BORO R B (56 [k
#it) (United States Code) £ 28 %, H ML B Ry i sl 4 Sk Ay oAb [ 1 K4 4 26 3 e
(1 foc HL B R L ok, © S (O EACER G ik ) AP A R B AR — R, H TR
A H AT AT B 5N, AR Sl AR E rh Y B B R O — e R S B
R

(L) 5528 4ty 1605 45 (a) (2) HME: “fE FIUE—IEA T, ShEEZEIELRE
I B M L e A = SR . - VRV S T A0 [ [ 28 0 36 [ R AT B9 Rl 3 sl $2E
(s BOEE T AN B B AR S AT O B AES ,  TZAT O 5 A1 e 1 5 A 26 R A0 A R i S AR OG s =
Py R AR R T A, E 5 Ah [ 57 36 R A B ROL TG S A5G, HOX 58 [ AR B
Wi o A AR R 3 5 S R A Z [ B SC R AT TARH 228 ME . 26 1603 45 (d) I
SO RIS Sh T SRR EEAT T RLE . R IE 3h 7 8 38 R i SR R AT o Bk
SE RSS2 BUAT S o 0 5 Sl W R PR S, 07 25 R T 1) ML AT O BURR S A2 B BUAT R
B, MEAEHAZ SR H R, SRR RRER: BB, “RDliESh” e LARE S, KT
TEEE S5 B, BIRRAN T “PEBOL” VoA RIS SR Brbe e s 56 =, LB AR I mALE 1
3R SE bk

(=) AXZEFHpI4e “ERRLX

CHCEALLT R E (ER#REL) (State Immunity Act, SIA)  BrR AN #4947 ¢ Rl 15 21 61 41
MIMLE R, ARG TR, — S8 I A3 [ 2 5 h & 1 5 0 i snik, ix

O ZWAERY.: GEEMINE AR REIE S D), AR HRMAHE 2021 4R, 45 182 T,
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S YT CRDEACS T BRE S (R ) HLE RIFN RO S G k)
B3R FOE, EREW R FIEENIFLT, AMEEaRe. (1) ERSMERLATHN;
(2) EFRIERAFRBE LS (ANERBEIREWATA) , HeaiBuldil o B ek & [ 5 NE1T
Mo 202 FHE, AFRAT IR (1) RIS YRS R, (2) AR 0Tl
BT S MOIERIT N, B R R A, s GRS (3) ERBRATME BT
SN FEBUEATHADAT R e 3 CRERRE AR . T SRhg . POl P A s Al 2
AP BT AIAT A EIE B ) o “ BB BORFIEIE . S —, RERbAT N S RA S5 I S, A
PRBI2E T RDLAT MRS 25 =, JFRMUE IR AT A MR, SCPr b, (A E s
2) KT HHIMERI T “IEBX" L8R, WA RS2

PAE 3 P % 1 [ 5000 T RS ShBIAN I Sr A —B0, g se b iyl . 448, IE
WNRTSCHTIR, 25 T “Rihsh™ AR S S i B S AR B FEAAAFAE i A i A
TR B A FE MG IR BB E PO R ORE AR MRk e e A A AT R, B R
S FE A P A A R R R B

e M i B B9 5 2E 18]/

(—) BEZE T L

Tl 37 B B A o — I 25 ] I R vk LA I B BT 3 T e D TRl 2 A 202 R
WGzl “RDlEzh” BRAFEIRe BARE A W PRIR M N SL PR —BUE %R, (KRG
FERII L) 552 7% “HIR” MBS 5T 1T Lo A, BEPREZE R ASTEdi T s 80—
i, JRHE R “FLETE”  (commercial contract), TMIE “FMkAE 5" (commercial transaction) ,
SR [l Bk Z2 Y 2x i) 7R O3 22 DA RNIRR BELR 23 S5 7N 22 DL s PR AR R SO X i, R M A T 17 R4,
W CEEES” B CRATET W SCETT, RO ERAE TAERLES), iR A

WRIE (G EEZRBEAZ) 2 &5 15 (o) W, @Wlseshnh3 2, H—K “haiE
VeSO SR MR 55 T S AR B R 85 5 7 o d iy W ELE R 2R B 5% 28 AT XS
FE AT RSB RAZ  WE3, EARRT E LA B4 SCIFT 58K, i 46 HAR At AR Bk
PHAMEE SCSF RIS DL o 72 i), EFPREZT RSB 17X —J M ARl , R sl A 5 Rl P o
25" AN, DR E PRE 2 5 2 R B HH AR A SC55 AR AR AN AR T B85 W] B 1 0
AT B B AL S Bl BT 22 S b @ B8 =S R TR IR R ARk, s i A ) iz, A
SEHEER TR TR, TS 2 e G DR Bl B 51 28 S A4 5 | B A i 1 Ol o 1E An i SR 371
2, WHNZERE, (BEEEZMRAZ) SR FFE TIRE (ERHRE) 53 0 mltr
HHFERE o

~
o

O ZREME . (RHESEZ B RRTRA
44 T,
Z LR . (EZH ARG BRI T ) , BB kL 2016 4FR, 5 55 7T,

Drafi Articles on Jurisdictional Immunities of States and Their Property, with Commentaries, 1991, p. 19.

[ R B P A TR S B SN ST ) BB R R RAE 2011 SRR, 4

® e o

Draft Articles on Jurisdictional Immunities of States and Their Property, with Commentaries, 1991, p. 19.
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Zil, (BREEEEHEAZ) MIEE (ERE#REk) TR g2 0E, Rl aeiea
WoB2E T RIS e COME AR k) WRME Rk ST R R L
PP AT A sl RE B R A 5 5 AT o, AREABIZE IR el (OME B L) B9 — &K
i, SCEE S PFARZ AU, AWARMER Rk & sitt AT e s i X, E 54T 8 iR e — ek &
b, Hh—d R AT R, SR BTN, R ST AL S RIS AR T, R Il Al
REZEFEPER AL I RN, £ (OME TR L) KX “RIG3N" TE X, EpefRx
W55 @

(=) ki 3hah 2] iAo

LR, BRI E, T AR R AR, HIRs M iz . 7ESe b Pl
BEHEBORIFIB Y EAL . B, HIWRE R S B OCHE AR, 7Rk, A7 3 FhA B
P —h “HBYBE s o8 “PERRLT s =8 “IREPAED .

Lo P

BT, MBS A E A SRR R R . AR SO SIS, S CHME FEAGE k)
ACHIBALE R “PERTBET AR (AR . SEREBOR R mEIERET “PERUL” B RRSE: 24h
FEUFAREA TR EEE, UM ASSEN I Xr3n, SAEBUNIT ATE (OhE 3
R GR) WSS Rk @

el (EZRRE) EREGBEMELS S R madE “HE” fEhbeie, H27E
IR ERGE L I ER 1 IX— M . TE RSG5, SRR I T BT EE R I
W —2bE, e, fERsh—m “RHeTERE T 5 A mlR e B AT R RARAT A (Trendtex
Trading Corp. v. Central Bank of Nigeria) 1, HARJE H RS H b JLERAT R K JE R AS H 1/
IR, (ARSI E L EA I H RN AT R )8 TRk 5 @

2. “HIBL”

2 CHRYE Jrm, AR, PR, SERREGRE G TR LRGP R AL HULT PR R
WS LAEEERER “ TRiR IS VRVEBE S 7 (étar Espagnol v. Société Anonyme de L’Hotel
George V) M, PUBEAIE LA SIS IG5 0T 7L & 1R, PRI A =
MWINVAYFT . D& RS RS — LA S S R o5 . AR, AR BRikBeily,
P RR VLA BOR Ry T AR UEPE JE A TR 0 0 S 7022 W RO MRRE IE W T M 4R 45 1), 4455 W AT
S F R ARAIE A R 25 1 52 0, ©

@ See H. R. REP. NO. 1487, 94th Cong. , 2d Sess. 7 (1976), pp. 16 —17.

@ See The American Law Institute, Restatement of the Law Fourth, the Foreign Relations Law of the United States, Selected Topics
in Treaties, Jurisdiction, and Sovereign Immunity ( American Law Institute Publishers, 2018) , p. 355.

® See Republic of Argentina v. Weltover, 504 U. S. 607, 614 (1992).

@ J2 H R BUR T 20 titad 70 ARARRTIE —SEE KA FIWEK e, HMEEEEE . 2 H A P R AR T R T A
IE, BTESCA SR (HRFRIE A A AL T AEFEE, BHBUN E A IR AKTE, B R H R T4 28 50 35
B, T2, R RRHINE A RESERE | EHE ., EE SRR T URIR, LIREBHIA NS BRI F T
WG58l See Trendtex Trading Corp. v. Central Bank of Nigeria, (1983) 64 International Law Reports 111, p. 131.

® ZWEMLE. CRHESIEEBR et — BRI -G e f sMaEmsr) , 56 49 1L,

©® See état Espagnol v. Société Anonyme de L’Hétel George V, (1979) 52 International Law Reports 317, pp. 317 —322.
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SRS HEUE" BSEEED, ERRWmARge, mH “Heoil” WA AR & T4
L5 NE, FEAEWLR A BT SAE AR RS SR T F et ,  HEL” SR AL 1

3. “IREIRHER”

CRAPREDL” RIERRE B, WEEAN., (RS EEER R AZ) RBOZMZ I ZIE .
PRz R 2R, (RS EEZERRAZ) WHE P ARERIUFE . B—2, @
CPERRLT, A HRAETERS A5, AMEEE BTN RARRDLTE S, WA E i — R A4S
WRRNGES), WTHEE— B, 5720, & “HU”, @i 3 ASREET6RR.C RS
PRUESL” FEREN T R E R LATE R AR BRI LR, R e A N 2 T A R 5S
J17 2 A e AR M T P S5 A 2 1 et L TR R I, B R BOR R T H Y 3K R
PEeRFEATE . B, (BREEEZRRAZL) FrRMINEIF 2R, —8aHil
O H AR HE RIS T AT e 22 S BOR G St R EIR . © hE OMEEZ L) BRI
ERMUT (BREEEZBEAZ), H5ZA%E 80

B, TERDG SR FE T T, S H B A U I WbR v, BISE TR PRI, bR
CHEYU, e “REPREDL” o AFEIFRERSRAY AT RE X AMNE E R AT AR TR T RIS 3
VR SE AR I . HAT7E R PRICEh & R a2 “PERu” , (EIF AU H AR S A 1K 15
. (HRA E R R AZ)) A ESLEARHCRYER S B8, 2T 1w % S B dnfr HL AR
B, BAEA SR R AT e

= STERREMEERE

IR F AR 1A E KA R A7 kBt O 2 R O R RIS 40 3l R R AL T
Bl % EACCIE T (s R R T R 43, A AG Rl . K3 LA Bl b RK S8R b 23 AU £.© l T
AR G S DX R, @ MBS R, — [k B X AN [ 5K A — B4 R 4 A AU, L
FAE—E P IR R N ETEE, S ATRER b E EAL, fERAMERA R Ak, & ELE, 9
TR R I TTR AN S [ [ KA LA T AT A R R TSR 5, e — M U IR

(=) (HREBEBERBLAY) FALIKZ G

R (G EERKE ALY, REPRIFAHHE 15 R & — E kB b E R AT
A ERTR . AR Z R CHRA [ E R A 20) 5 10 2030 TRl ML E 9 R R R, (B

@ See Draft Articles on Jurisdictional Immunities of States and Their Property, with Commentaries, 1991, p. 20.

@ See Draft Articles on Jurisdictional Immunities of States and Their Property, with Commentaries, 1991, p. 20.

® See Malcolm N. Shaw, International Law ( Cambridge University Press, 9th edn, 2021), p. 612.

@ HENEAHE BRR LR T (REEERMEAZ), MR, FAANERME “NEBRSH LA R
SIPER”, (HREMHMET “R-- AR B E R SEER, AR5 1 B R SHE RARRD LR G, M H/
LR T LA

® ZWIETIH: (FEEKEH RS T
JRAL 2005 4FERR, 58 237 T,

© ZUERFES: (EPrEE) (58480, TEARKEDMAL 2020 4R, 5133 T,

@ ZW (H] NFE, BRMER . REEIRE: (EREIE), RRHRE, Rt 2021 48R, 45 238 T,
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JEMMUE 1A R A2 5y WP h 75— BENE B A RO AT S 2 MR [ PR AA vk & FH AR o X5
“E PR AAEIE AR %k — IR & 3, PRk Z GO LRy —A4> “ W e, I i
FERPEER UL, O —E kB Al DURYE Z R B AT (A R, WA RTTm A R S5 AT
Mo SELYT7 S EECE A . — Ok, A SIS A T A AR S, (R AR A
PRAAE S FHALN , 7T BRI A AT R AR IE Y B Y PRI SO LI R AP IR R
PN BE XS T4 1 S B A2 5 A 7 AT A A0SR T4, 38 TT REAF AR AR I A B phy 47 (4 A AL
AT HE

MsEhr b, EPRAEE AR X158+ B8, Feil At R LA RS — A %
EREAURY [ PR FAYE MEVE B9 RS 00 B o B PRk 2 B3 e R S8 o L LAY R 0 i A R A K R
(Sucharitkul) #45H, PEF “ FEBRFARLIE AR 53X — HITH R0 T 4 v 5 32wl [ B A i L
T K A DR AR A L A R AL, RIS R ARG N g — B R ® ok, (G R K
ANYY) WRGERBLIT-IEHN T P& E A, LA DA A 20 5 s 42

(=) 28 (MR EIREBEE) ALK ZGIE

MEZREEARE, —Le[E GRS TP T AR B ZOR A2, T — L8 [ 5 A 57 2% DU X 40
TREATHIE, TSP IRIR 5 BT LR R R, Horp, 5 B s [ 7 7 oIl 1% sl 91 b
JrmtoraE R I AR . AT SO S AE, SElE COME ARG k) BLUE T3 MhA PR OBk
F.% miYeE (ERERE) RS SIS 3 AR ARG £ E AT AT A
L™, WIRCZ HRBUE T EIRRIER . T 5C B A S s (0, Har ki e iy 4+
PR BRI AR, HE GOREEZE#RE) PR e 5B ML, A SO HAT
T OLHEAT—5E 10T o

MR E, SCETEER (OME ERERRIE) B, A REBUR — I fU g A R
KR ESU, COMEERERIE) R RAE NOX LB R E A R 18 A A58 [ miE Bt
L PR 5 ik e A T A ME AN 5 | R AN S8 A s AN Pl @ [, B 0 SEE Y Ry 5
SRR R T . DRI, 56 EITEALPRIZ ) R, 4 A Sy — 4 i S 1) BRI o) R X 1
T 1 E R URA T, RZBESEESE YD “HlfAREREKAR" (minimum contacts) JEH
W R A BRI S B, SB[ SLIEHUE R MBI 07 T AR AR M. T2, 76 (4ME
ERCRIE) B, SEER RS S A SRR PEAT L TTRORUE SR, A, HME EEH
P 214 B 1 58 T B 2 Ay T SR e . ©

®  Draft Articles on Jurisdictional Immunities of States and Their Property , with Commentaries, 1991, p. 34.

@ See Sompong Sucharitkul, “Immunity of States”, in M. Bedjaoui (ed. ), International Law: Achievements and Prospects
(Martinus Nijhoff Publishers, 1991) , p. 330.

® XEIMEEBEFRE: B, SEERELEHITHRIES; B2, AAEEZRERENT N, Wiz SAAEER

FESREBAMYBDIRSIARC; 58 =, T ARKRATERE S LS, B550EE KR BRI RO E, Bxbse

[ EEE

See H. R. REP. NO. 1487, 94th Cong, 2d Sess. 7 (1976).

See Joseph Dellapenna, Suing Foreign Governments and Their Corporations ( Transnational Publishers, 2nd edn, 2002) , p. 175.

®@ e e

See Statement of Bruno Ristau, Chief of the Foreign Litigation Section of the Civil Division of the Department of Justice, 94th
Cong, 2d Sess. 31 (1976).
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XT3 ENLE IR — U, SEREIARIBE AlVEZR DI ST EMCS th R, LI s 2 5 42l
SR TESE AT A Bk YUE , X — g LY H 12 i —E BB IR AR, A AU o 5t
R EA R ESETEEE TR ALY . FTLAUE, X R iR A SR R, {58 AR A
ARG A H =S 8]

TEEENEBE S, AR IR, W D2 A A A R i 3 5 26 B 2 ] 2 A
FAAESETHR R (substantial contact) oV TARHEAF# B4, T OGBS B BN N AR &5 — T %
S, TEREBIAERNKR; B, ERENFEFINEEE; F=, EREATFE
Pk, W0, 7ERELTRERARING; 1, CHHERTEEE LY .2

S IR A R AR A TE A A RS B 5 AMETESE AT M A IR R, XFMEIEAES S5 rh i E
BMEARE, AR SRS A T LU 5558 MBI, BRiE R EELS P82 4.0

B =IO SUEOR,, IOA AR BEH A BB oK 36 E L B A AL . CTH 202 “H#%
7 (direct effect) , WHTIEEERE FEAPIFE L —MBEELIM SR IrE, RISME AR
MV B 56 1 23w A O B R A T R ROR s S R A R DL SR L AT B A SR
(substantial and foreseeable effect) “MAp#E, NN IZSH% (EEMINERETEIR) (FR) &
8 %, RIAT RMIiAESE B A T30 Bl UL ROR @ Jak, I mkBire PR AE UF UK R
WA TS (Republic of Arg. v. Weltover, Inc. ) "ifig, BAEEZCRZE “ Wi id s 20 A m)—
AEER”  (an immediate consequence of the defendant’s activity) \© M5, IR H & U X —
PrifE . ©

HRAE WG s 207 A — NS5 bR, 038 B ARG S i AT LA AR S BT A AT UL
ERVAEA THH R, ERA WM WaR oL T LEZL M 720 (in a straight line without
deviation or interruption) F=AFENE ;D AR D AEFEIEAEAY (remote) BYUH S5 AT (attenuated) ZLHE,
WIRFEAE ELAEEE 0 . © 28R UL, QR ah I 7E 95 [ LM B R 5 AORFT SR 56 A B SE i d =, R
XF 9 E A RO AR, WSRAMEITE S E LAMOTE ShiE i TSR E M AN SR E, WA E
AR @

S WMRsE— . (AR RN —HIRRE R 55, 4 208 T,

See Christoph H. Schreuer, State Immunity. Some Recent Development ( Grotius Publications Limited, 1988) , p. 38.

S E E S r IR, XS AT Y 32 B R R B AR — AT, AR S BRI 2R A SR IO ™ 6 1 SR

N SE —FpIEIE AT DIVE bt jiti . See Joseph Dellapenna, Suing Foreign Goverments and Their Coporations, p. 89.

@ See Nicolas J. Evanoff, “Direct Effect Jurisdiction under the Foreign Sovereign Immunities Act of 1976 ; Ending the Chaos in the
Circuit Courts” , 1991 (28) Huston Law Review 629, pp. 639 — 646.

® See Republic of Arg. v. Weltover, Inc. , 112'S. Ct. 2160 (1992). ZZEMHFIE, BURERRKEA F/E I iom i A AR

HBCRIFPTIRAE, FIREF AR (OME TR R 0 EHIBBCR” MET BRI, ROME R RS T

AR E A E BT R R AT 69, JFHAT R R 14T . BURRRRIORA R BTRRIY 32 m " 2t 2

TEA L VLS TTA

© See The American Law Institute, Restatement of the Law Fourth, the Foreign Relations Law of the United States, Selected Topics

® ® 6

in Treaties, Jurisdiction, and Sovereign Immunity ( American Law Institute Publishers, 2018) , p. 359.

@ See Crystallex Int’l Corp. v. Petroleos de Venez , S. A. , 251 F. Supp.3d 758 (D. Del. 2017).

® See The American Law Institute, Restatement of the Law Fourth, the Foreign Relations Law of the United States, Selected Topics
in Treaties, Jurisdiction, and Sovereign Immunity ( American Law Institute Publishers, 2018) , p. 359.

©@ See The American Law Institute, Restatement of the Law Fourth, the Foreign Relations Law of the United States, Selected Topics
in Treaties, Jurisdiction, and Sovereign Immunity ( American Law Institute Publishers, 2018) , p. 359.
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Study on the Exception of Commercial Activities

in State Immunity Legislation
Wang Jia

Abstract; The concept of commercial activities is the core concept of restrictive immunity theory, and the
exception of commercial activities is the most frequently cited clause in State immunity legislation and one
of the most complex issues in the field of State immunity. At present, although there is generally no
objection to commercial activities as an exception to State immunity, there is significant controversy over
its scope. The key to the application of the exception of commercial activities in national legislation lies in
the definition of commercial activities and the determination of territorial connections. There are diverse
definitions and judgment criteria for commercial activities. The United Nations Convention and others have
different regulations. In practice, there are the Nature Theory, the Purpose Theory, and the Mixed
Standard Theory, with the Nature Theory being the mainstream, but other criteria also have their roles.
Regarding the territorial connection, the United Nations Convention has ambiguous regulations, and the
US Foreign Sovereign Immunities Act has complex and controversial regulations. Considering the
maintenance of the balance between providing judicial remedies and reducing diplomatic disputes in cases
of State immunity, it is recommended that Chinese courts comprehensively consider the nature and purpose
of the act to define commercial activities, refer to the gravamen test to judge the relationship between
claims and acts, and analyze the overall background of the case in defining commercial activities. For the
determination of territorial connection, it is recommended that the courts judge “takes place in the
territory of the People’s Republic of China” according to the requirements of substantive connection, and
consider two elements of substantive connection and undisturbed when judging “causes a direct effect in
the territory of the People’s Republic of China”.

Keywords: The Law on Foreign State Immunity, State Immunity, Commercial Activities, Restrictive

Immunity, Direct Effect
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