» Chinese Review of International Law
7L No.1 (2025)

e e S AR SR 5 R

—— MR AR TR — B A 2 R A

B

 E: E—REFTFLHYIE T ML AT A EFE | RBIDE EREHR, LR
ERNBERHEZ MR, hE TRPIBRT, LT REEGIE S LB B AR
Ao 2001 SRS ARG —RBERFARESREFTTHRTHRIP LR, AARRLT A8 B IH
BARREL R, LARBREFEFT MBIERKFo AT A EHFBLH, LITAT EA (1994 5 £ 4
5% 5 BWE) # 20 FRAE— RIS R, §AEFANRTKYMBFEAER G mE oM,
R, FT—REFTEHOEFXRHAFRIERT A EFRE, BHLTIFTHEERZ A
TE£E., mERBEXGH—RBET LGB LW, 2 TP HRE 9% 45702 R T W83 — K
BR LA R e T EF BB, TRT — BB FRGERMR., ZERAEERN, £
L e ERBXELH AT HIH— KRBT LY REA LY RAFg TP REGFHBBERER, K
B A E MR T LA BB E RO H RS R, Ak, §2t—F REFPEEHT KRBT L
L A B, RS Ae A MBI, AT EFE | — RPN E SRR, BRI RE
B P AR &3

KB H—REAELY BHRFE RBEK AFAEFE —KHS FHhHBEA
&

5l

T

SCBLAR A R RNE T AR E VS, R — AR AR A PTIE SR 2 H AR, A 1959 4F
PASK A i 58 98 1 FE B0 R 9 28— AR BT 2 24 1) 2001 A7 LUK (37 S 430 9 -5 K 3 Tl ML Al A
AT — R R AR B, 1240 20 4R . & — BT AR 2 M RN F A7 AR AN Bl PR A
— B,V R T ORISR, R AR AR B X A E B R T LIRS Y . X AR

o FEER, SEMRFEER AR . ASCHBEIERITRIE W INAR 5 A B E SIS (SKZ2021219) 1)
BB R o AR OIS | 28 B¢ U5 1Y) i Ja D Rl Bt i) 34 4 2025 4F 1 4 10 H

@ S0 (EPRRE iR b R A RR R — B SCERE. MERE SR BAR), B (HAERIEATR) 2020
555 1, See also Susan D. Franck, “The Legitimacy Crisis in Investment Treaty Arbitration; Privatizing Public International

Law Through Inconsistent Decisions”, (2005) 73 (4) Fordham Law Review 1521.
e 72 .



WEMS FEENIRERE

T FERLHIACT AR A AN R,V DU CRBE e 4 9 B B X 0 4 20 s i LA . W L AR
AR, i R P A R T P A0 P A1 I 30 A A L LA, AT S5 RS 2% 240 it o R
BB E LS Sk, ANad, OB — (B0 2% 29 RE 15 52 BUAR B R0 T A9 0 7 1 5 - 4 78 v AN B
.2 UNCTAD fii5di il .« — Ul 553 RRIE A Rrar . PPA [ BREE BT Uh BT 51 A B L6 6]
TG F IR R [ AR AR 0 A R i g R R PR SE UhE I 2B AT AR A e T
TEB G e h G g6 . @

BRARE (Eco Oro) VFAMEILIESE (FARIRFHAZ ) JEHET 2008 AF K5 AHME LI H
ML YE (FFK CCoFTA) FB— A AR A ARG TR S, INE R L2 "R A
BT T RS HLIE Angostura 87 XN BOROAUH], 588 ATV AR 15 3452 SRR
B, BRI S RHE Y f AR PR AP X (Paramos) FAEEE G o AR RS L [ N5,
PRA L G B PR AT 2R3 S A5 1) BURF PRBE 0 1 1B SS BRSP4 35 I USRS58 vl HL 1 b
RIS A AR TR T v o R AR AR S A R m SR A XS 1368l P 3 X S 2 [ 114 320
B, JE R I E B FUEARER 3452 SRV AR XS S Uik 54. 7% , {HIZ R0 i B Bk
€ BEJE BTSRRI BE e R, BT A X — AR RE . R B I R LR BRI A 1 fR 3
DX I R 2 — R St 2 1 CCoFTA W1 AYRHRARIL . A IEFFl A 55, R
i 2021 4E9 A 9 H, xR MEBREME RS, 1EEHEAEYOM A A IR B A b, BL2:
1 ZH0NE BHE O A R AR, (EEE AP AR, ORI F 5L, 2024 457 H
15 B, iZZRMEEELL2: 1 20, IR B UG Uk B 8 S R L 23 i %
FHE AR T A AT .S R G L5 4 1T EL TR A b A RIS 7 07— AR89 2%
LY BRSNS RAE 1R — AU T SR 2 A AR R T T W 4 S 50 B DR 15 2 T
TE S AICHER BARMLHIALZ W) wh 2 S UM RIS APk . IR IR R, SRB D Bz gk
SCRE T AR IERFIE T Y 5K, © RS LU U] 5 VA2 AR PR AE (R AR WO T B T 255 A T
B D PGP T WA 0] R A )5, SRRk B i B S ) R JEE (R e, © T FAE L S D) 7

@ See Suzanne A. Spears, “The Quest for Policy Space in a New Generation of International Investment Agreements”, (2010) 13 (4)
Journal of International Economic Law 1037 ; Federico Ortino, “Refining the Content and Role of Investment ‘Rules’ and *Standards’ ;
A New Approach to International Investment Treaty Making”, (2013) 28 (1) ICSID Review — Foreign Investment Law Journal 152.

@ See e g , Marc Bungenberg and August Reinisch, “ A Paradigm Change: The CETA Investment Chapter”, (2021) 24 (3)
ZEuS Zeitschrifi fiir Europarechiliche Studien 437 ; Nathalie Bernasconi-Osterwalder and Howard Mann, “CETA and Investment:
What Is It About and What Lies Beyond?” , in Makane Moise Mbengue and Stefanie Schacherer (eds. ), Foreign Investment
Under the Comprehensive Economic and Trade Agreement (CETA) (Springer, 2019) .

® See UNCTAD, World Investment Report 2019 ; Special Economic Zones ( United Nations Publication, 2019) , p. 115.

@ See Eco Oro Minerals Corp. v Republic of Colombia, ICSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021).
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@ See Eco Oro Minerals Corp. v Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , para. 629.

@ See Eco Oro Minerals Corp. v. Republic of Colombia, ICSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021 ) , para. 643.

® See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 623 —699.
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BT R 2 B 18 S5 WA RN E B T T SEz e s i), R REpUM N & T
BEA AT BRAE S B2 A IERF B RIAR G2 B9 L5 N A, BRAANS P A IERFIS A T 167
FEl PRk e (R AR MER BRE , X 5832 iR R N2 R A — B BREE Y o AR 2 AR 72 E & B
T FRE BRI R PG | 7 W S 70 4 i~ 158 [ Pk dre IR 1 AR ME T L L P IEf5 18 Y
SC55 BRI UBGRAE ), YONIX 3 A T7 AR RIS, )55 23R, Fe s R e =1 i S HAt
VS S NIV iSE S

BB G BRI IA S 805 20 0P A IETFIB AL A P A IETFIE AR B9, AN REAE9E
R, i ELR SR PRAS RE VA B AN AT 468 PRk A AR A AR S LAY 0 IR il A S 55 B
R, HEPR B2 TRAHRD B R, A G BUIRr | RoE A W B0 i R R PR AR )
PRIz RS AR E RS R A A IERF B A BRSO 2R, BB IWRBHRPER I, N hi#EW
B REE . TP E B R 3 AT TN T RUE A A IE TS AR HE BA O HAL (central role) .

BRHAD BRI ZEEY L | FaE e . P S B IX 3 NFEAR RN S5 AR, R
SRFRR S H MR, (A 5 ATk, SBIESIZE AR AR ESRH R
S XSFNERRGHIE T 3 Nk, 0 EILT NER) Saluka SEEIRP KA RS A F 8 IERRB AR >
16% PR B IR AR B S A P IE RS @ IEAN Philippe Sands QC 7E3% %8 5 WU UL i 4
R, R 2 R0 WA SR IAR E M AR A A IR 18 SO55 23R, (HRS APREAR E P D
XA HFIFE TGS, M BA IR E PR E P EZAEE , HEA 5 LAk, X

@ See ILC, “Draft Conclusions on Identification of Customary International Law and Commentaries thereto” , in Report of the
International Law Commission on the Work of the Seventieth Session, U. N. Doc. A/73/10 (2018), pp. 149 —150.

@ LA NAFTA 25 1105 Zc 0945, NAFTA $8 520 e — I B BARYEL Wy . AIHEL Rl vk | 38sp IE 2 3R)7 2 > B E
PR AR RS AR L LA IERRBY S5 NS, TR T A0 RE 2 A, 28R N sy & R . B ]
B SRALRCE VT BN BRI | AR SN, mHE RENERTER M S NENERRR, £T
EFE LA A PR 1 A S X L R A )8 T H N A BB IE A E . See e g, Patrick Dumberry, The Fair and
Equitable Treatment Standard: A Guide to NAFTA Case Law on Article 1105 ( Kluwer Law International , 2013) , pp. 260 —271;
Patrick Dumberry, “Fair and Equitable Treatment”, in Makane Moise Mbengue and Stefanie Schacherer (eds. ), Foreign
Investment Under the Comprehensive Economic and Trade Agreement (CETA) (Springer, 2019), pp. 105 - 117.

@ See Eco Oro Minerals Corp. v. Republic of Colombia, ICSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 749 —750.

@ See Waste Management, Inc. v United Mexican States, 1CSID Case No. ARB (AF) /00/3, Award (30 April 2004 ),
para. 98 ; Saluka Investments B. V. v The Czech Republic, Partial Award (17 March 2006 ), para.288; TECO Guatemala
Holdings, LLC v. Republic of Guatemala, 1CSID Case No. ARB/10/17, Award (19 December 2013) , para. 454.
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BRP ik, T RE AR EE AR e P 8l S AR A T A5 R v A IR 1B AR v RS L B
VA IERF B E N A BT, R LAY, RSO T BRI PRSI Y o

BRI L SERRAEINE ~J 15 Bk A AR A 1 A v A S L AR 2028 TE AR 368 PN 207 1 B4 23 B R 4
HURAR MBS . 2R E S HIMIR . REE . REBI BRI EE XS NE, H
AT UEAT AL LA R R 2% 58 AR 2 T (LA R RIS 25 805 2% ~J 158 [l Bk e IR 1t
PRUER S BRI IERFE, SEPR AR RERIE B0 RS A AP A IRl o a3 ] ABEAS 2 f] A
TR RIS FAS ™ | AR DRECE LA TE 0 . SO IR W B p (R, TR AN S HIAHEOOAR . A
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IR E PRIk AR R B ARE, HBCA R R HE AL B ZIE LR 20K, AT 245 275 K L
BOR, XIS AFTE I B R A UK .

BRBHAE RV N A A IE R B B R & SUEAIERY . 2FRY . Jofe WA . 12589, #Eim
WML T A IE . A FAE BRI L S 126 805 Z8 A A IERFE 55 . R, AR IERF
B Z T LA AR 240, 25 [ 2Z T Ui > 15 [ PRk s AR R B AR HE PR A2 2 IE Rl , i
P T 8 A IE RS SO B R R U o ISR I RN T T (8 I AN S A0 57 Y 2223 IE o
o M2 3 ) B E PRk e I BARERRE A 2 A IERF 8 . 4 AN KSR AR A S AT
IERFB SR R AR IS N AP A IR R A B B 2R R iR A 18 E PRk io 2518, @ BB R A F
IERFEA B BN I R E PRIk, SR A B 28 TEAF 38 AR B 9 AN 00 92 P g )t
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S)

See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Partial Dissent of Professor Philippe Sands

QC (9 September 2021) , paras. 19 —22.

@ See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 681, 764 - 766, 804.

® See Eco Oro Minerals Corp. v Republic of Colombia, 1CSID Case No ARB/16/41, Partial Dissent of Professor Philippe Sands QC
(9 September 2021) , para. 8.

@ See e. g , Stephen M. Schwebel, “The Influence of Bilateral Investment Treaties on Customary International Law” , (2004) 98
ASIL Proceedings 27; Patrick Dumberry, “Has the Fair and Equitable Treatment Standard Become a Rule of Customary
International Law?”, (2017) 8 (1) Journal of International Dispute Settlement 155.

® See e g , M. Sornarajah, “Conclusion; Containing the Pernicious Regime of Investment Arbitration” , in David Schneiderman and

Gus Van Harten (eds. ), Rethinking Investment Law: Perspectives and Prospects ( Oxford University Press, 2023) , pp. 224, 235.
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TEFEARSONE PR ERE HI Y, PREEE N FHE LR PR A B F A . HAESIPUR R
PEREE, Y AP ERFB AR R P, AN X SR I AR SS T A IE Y B bR (EIER
BEORYY) o2 AR RSO ERRERE FI T, AP DA g — B0z 2 A Sl SR I AN L AR
iE, AT AS = A B A T i BT, TIAE P A IERR B Rt F v, 209K X 8
— Rz Z ISR SCRE AT LU A BRI A IR S S B BT RS LS5 (due diligence )
Jrir, AERHEAEBONE TR HERTE I, R A A RHE HOEAE VT S22 3452 SRR VF Bt
WA R EN A -G B T 55, (AT SRR AL B 19 i 2 A R B R BOCR)
222 BRI e 5 1 DX P () PR sl 2 25 1, © TR IE R B AR RIS F o, it
B LS 25 TR B R AR R B NAT 14 B ARl R 2 S 55, © E R RS Lz 2 1Y
S ST AR A EE IV 8 ML 1 i A i) AN B AR BB g R ) B AR 3 05 S 55 R A
SE BB LB A AT B BT @ FE AR E b3S T, 3 s R R TR b X i
FVEN AP A SEA G ARE SR AL W . RELHHN, MHEEEN. &
LY , O AE 228 IEFE B AR AR A T b, 505 98 3k SE RS 2 7™ B A — 30 . IR AL . A
[, DK SERS A B TR T 0T 2 1 PR AE I TP AN A IE L W AR WY XA T IAE
FHE L A A AT B 35 A 2R TR AR WO E PR RIS I T, ol e S ] 75 RS LE AT
MR R A 5 22 T A JR Be AR GE AR . BIRIRIAS [R) 308 1D AR ) ) i O 1A 0 PR AL R T 2 e, @
P HAL A IS, MR IEAF AR ARG F A, 0B 5 3 R A2 HL IR BE &
P MRS ] AFBOR bR, PR T E A E . A B0 R G R, A

S)

See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and

Directions on Quantum (9 September 2021) , paras. 636 —639, 644 — 645, 662, 678, 698 —699.

@ See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 760, 766 —790, 810 —812, 814 —816, 820 —821.

® See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 688 —694.

@ See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 764 —804.

® See Eco Oro Minerals Corp. v. Republic of Colombia, ICSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 694 —696.

© See Eco Oro Minerals Corp. v Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 681 —694.

@ See Eco Oro Minerals Corp. v. Republic of Colombia, ICSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 762, 765, 768.

See Eco Oro Minerals Corp. v Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 768 —821.

©@ See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 656, 678 —680, 696 —699.

@ See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 772 — 821.

@ See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 752, 762.

@ See Eco Oro Minerals Corp. v Republic of Colombia, ICSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 641, 649, 698.

@ See Eco Oro Minerals Corp. v Republic of Colombia, ICSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and

Directions on Quantum (9 September 2021 ), paras. 781, 796, 815, 816, 821.
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T8 TEAS 18 A ORI TR EAE YA R 0 BAR B RIS F 7 1T, T2 S8 B B AT i £ 2
e LS SRR D145 H R ULE FAHT &, T B AR 6T Juliet Blanch ) 5 AP J&, 1M 4 02 57
B B 45 F R WA SO A ¥ . — 20, Horacio A. Grigera Naon JA &} A& HO 1157t A~ H id
23 R B i B AR 1B AR ME T L BB AN IEAR 18 55, T ELANAF &35 50 L el st | £
AR EN, BT IR, Ak B AR Philippe Sands QC WAy, HFHE
LU B FE I AN (BN G JC ) S AR A, T EL AN 38 S 1B 1 B 32k i I o B s v 2 S L A 2 2 IE £
855, X SER I AR AN S8 . AN K . ANBRE . A2, EER IR E] 2 15 [ PRk i AR
AR E T ZR A ™ AR BE @ Philippe Sands QC 45, 55 SNP { ffk B3 7E [A] AR ORI 23 F- 2
IERFB PSSR n) BARIE DT T, A AR BRI AN RRIR R 15 7 A BRI 15 IR A7 A 1 i
T I @

AR A M JE I A BERE TR LA “FILRIE” 5 > B PRk fe (R oy 8 A v i S L
AP IE T S5 A AR E TS AN R R R, FILRE” ERERILAD I AR EH 4
NFRAGAE AR, il S 15 FE BRIk f AR A 1 b v S BB A IERRE ™ W BORIBHHE
WU TEEBRZR A | FIAMNG S NRIRSE TR, T T EORI T E AR I O HAE
L SEBTRYZE] . ISR GBS LR IR 2 ST 1 228 TE R T > 5T 1) PRk B A1 AR5 8 s v
BRE B A ERFE, R4, T RES A AR AR P AR 27Ut L2 20 TEAF 18 A AR AR E B
FERR AL, DT B R N 2 2R T8 A7 AR AN I AR W B A S T AP A B8, E
CCoFTA SR I > 151 [ B i B AR A AR v PR B8 2028 IERR i M AR A 7 B9 2P IER i, TR
R GERRAE 2 0 R R P D7 T 552 P L IR 45 1 058 3] 3 b 7 3 A 1Y B AR AT
NGB

= BRI REFHF-REAZFH—ROIMEROBRENEH

CCoFTA 552201 (3) ZITAT (1994 4ERBiS T 5 MIE) (TR GATT 1994) 5520 Z&K
A —BEBISh ek HMUE, S T80 8 58 (HE%8) MIHE Ay, 32 1 LE R il ) 5 it 77 XA 4 g
FEAL R 2 A A% 9 3 22 (AR T 4 BSOS T 4 A R 838 o 6 I 57 5 s 480 ) AR AR 1, i P
AN WA A B L4 29 77 R B R AT D T PR N st ) A i ol gl B T e BE RO (LR T
DRI Sl BIAE ) A il St P b L (PR ) - O 1 W DRl <1 AN S i A — B ik AL
P ERHE R TR A A TC A i R Y 8 SR IR BT ARG

B BGE R E X BRI E . BT SGRBEF R T, IAE CCoFTA 5 2201 (3)
ZEIFARHEBR FFE L DR HAR it X R B 59 e i 2 T 7R H B I AT, 1T EL RS L B0 A

@ See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Partial Dissenting Opinion of Horacio A.
Grigera Naén (9 September 2021) , paras. 17 =27, 31 -32.

@ See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Partial Dissent of Professor Philippe Sands
QC (9 September 2021).

® See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Partial Dissent of Professor Philippe Sands
QC (9 September 2021) , paras. 16, 18.
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FRRERIZF T — MBI SR 2RO, BIR T AR RGN @

(—) RAART FAPHRET — I shFHAF LB BTETEFTEL

BB R REUNE, #2201 (3) ZEMUE A B AN BHLLE 2 2475 SR BCH v i B 9710 288 19 1 24
ASEEOR HARIT 2096 i, HBCR R HEER 145 20 5 AR JFUIR B 24T, (EASHEBR 48 29 5 7K
HEEIEETHE, POVIRE AR TEA SRIF4R 277 R IBOL B R PR R 15, T B BRI £ A
ANFENE 4 297 R O ER RS DRI It

Aid, IZSEEDRPIIN N 38 S SCSEPR EIFAESE 2201 (3) ARR9IE & L, B AT LA R
SUEMmERR) “ARHE" CRORT F o H12201 (3) ARAEHE S R CANBHIE" 42T Rk
T RA T 5 AR Z R R 8 i . Pl BRSO B IR RO RO R AT 1
BSEAIERT G A AT L W7 0 sl TE A A AR AR Y 52 5 sl BERR A" b Ay
M, ATERLEAM AL, RINAT S — BN SR AR AN i S5 8 B MLE I B AR X
%y Bz “BHAE”, ROPIAFR&— el b s bl S 26 8 B Pl B w R dr 55 . —klis b
&, BISNEFPERIE AN E CAHEERT 4 2 E A G R SR AR I A IS T, HRCR R R
ABIGNEFTEEE . £FE BISN SRR B HEBR AR 1A SRS S5 20, s, A R SAR L
S5 AN T IX BT SR A R, 2 130K B 18 i 5t AN 3 S A 6 SCS5 B, A S [ PR AN AT
B, AR E R THUE, Hh i EARIE E W2 .Y Bk, HZAFE5 2201 (3) )7
5 HTRLE B 2PN B CCoFTA 55, MR AARAEATATE 5 55 I E K AT, X 5isd
APANRT AR IS E W EOK | AR [ A 2R A 10 3 I B S AR A AT AR e & . MR I,
WERAFE 752201 (3) AP E A0, MPMRGZORIIEL DT, XheR “HaE” midk AR
1R ARV ER B St . RIS EAR S Bk, i TGO BT 5r 5 %

@® See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 826 —837.

@ Seee g , J. Benton Heath, “Eco Oro and the Twilight of Policy Exceptionalism”, 20 December 2021, International Institute
for Sustainable Development (IISD), https: //www. iisd. org/itn/en/2021/12/20/eco — oro — and — the — twilight — of — policy
— exceptionalism; Roopa Mathews and Dilber Devitre, “New Generation Investment Treaties and Environmental Exceptions: A
Case Study of Treaty Interpretation in Eco Oro Minerals Corp. v Colombia”, 11 April 2022, Kluwer Arbitration Blog,
https: //arbitrationblog. kluwerarbitration. com/2022/04/11/new — generation — investment — treaties — and — environmental —
exceptions — a — case — study — of — treaty — interpretation — in — eco — oro — minerals — corp — v — colombia; Wolfgang Alschner,
“From a Backlash Against Investment Arbitration to a Backlash by Investment Arbitrators?” , 4 July 2022, Kluwer Arbitration
Blog, https: //arbitrationblog. kluwerarbitration. com/2022/07/04/from — a — backlash — against — investment — arbitration —
to — a — backlash — by — investment — arbitrators; Giines Uniivar, “A Tale of Policy Carve — Outs and General Exceptions: Eco
Oro v Colombia as a Case Study”, (2023) 14 Journal of International Dispute Settlement 517 ; Robert Garden, “FEco Oro v
Colombia ; The Brave New World of Environmental Exceptions”, (2023) 38 (1) ICSID Review-Foreign Investment Law Journal
17.

® See Caroline Henckels, “Should Investment Treaties Contain Public Policy Exceptions?”, (2018) 59 Boston College Law
Review 2825, p. 2829.

@ ZWALIH: (EPREBEYNE PSR IETE) , WAL 2023 £ERR, 5% 39—40 TT, See also William W. Burke-
White and Andreas von Staden, “Investment Protection in Extraordinary Times: The Interpretation and Application of Non-
Precluded Measures Provisions in Bilateral Investment Treaties” , (2008) 48 Virginia Journal of International Law 307, pp. 386 —
387.
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BRHEE ZZH RN, CCoFTA 4k 275 B I & R A5 & — MBI A A HER B B2 T AE, AR
UNSR 45 275 1T SR VAR 275 R B E R PSR A Tt T EL SR BRI B oA, xR 2R 812 (b) & (W
BRRLE AT 5 IE L — SO A T e ) IR BT AL A5 45 — M9 A1 2SR WA AR I A T A . 3
JERARATT BB R . NS BAERE . XF T —BIs AR, R BRI, AR A —
SREAE, AR EE , WS RA R E SR PR E BRI 5T (AR TUT) o 4620
X5 YT IR R Y SCAS T2 GO T LA RS, B4R 20 X005 5 T 2% 2 i RR ) i ) 552 B sl il i
PR BRI AR IR PR R T LUE 255 08, TSR — 7 s 4r 2975 I8, 55—
A 2 T8 4R 2980T I R m AR, X PR FIFARIA B X R 2 75 R

BB L BRI, CCoFTA (Y H B FI5% B e R GE AR 37 AL BT ORI . Bt 28 2201
(3) ARHYIE & SOMIE FRVF4E 2977 R BT B I A UE 25 0F 00 b BER IR BT ORAP I, EE AR 1 0
ST, W, AR A VR UL B R BRI AN BT E IR, AT S IR S B
GEORIPAH B SR A B2 43 B9 H B RIS 15, RS LA B R S DRAP PR BT 10T A 25 T I A2 dn e
GO IMEREL R H R FR T A, IRk E S H RS 5 A B il B 2 55 1%
1 IZSBIAR R A PR H A AR 5 U T 4 2005 iz g P E R H RS B .
CCoFTA 1y H A AISE B I & BB 5T ORI RIBRBE O 4, 26 2201 (3) ZRBUR AAs K F 5 4%
PEA S AR S BRI P28 H I AR 5 o (R, & BRI 5 TAEAL A 00 1 AR AEAS ol 0
AR OR AT RISEORAP, A AR A AL AR, X2 — eI AR A & o WPRAAT &

@ See Eco Oro Minerals Corp. v. Republic of Colombia, ICSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , para. 832.

@ See J. Benton Heath, “Eco Oro and the Twilight of Policy Exceptionalism”, 20 December 2021, International Institute for
Sustainable Development (TISD), https: //www. iisd. org/itn/en/2021/12/20/eco — oro — and — the — twilight — of — policy —
exceptionalism.

® See Robert Garden, “Eco Oro v Colombia: The Brave New World of Environmental Exceptions”, (2023) 38 (1) ICSID
Review — Foreign Investment Law Journal 17, pp. 17 —24.
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HEAh, 552201 (3) ZRJEAR4E GATT XM B9 — el S 253K, IZREIR I 2% GATT/WTO £
AL BT R ® 7E GATT/WTO Frififp R SZER T, WERBORIEIERT &5 — R BISMEA L GATT
1994, WO ARITHE S A AV IR #2713 WTO PhE B HESe IRl 5B 24
GATT/WTO kB ST & T 1 1) AR A BE AL AR AR S JROIR 1T AR 45 5% 4% 240 i v A 0 3 O 2%
AT, (XA E ALY LS5 AR TR IS5 8

(w9) 3RALL T FAP R LIRS 3T 17 B 5 3% 0 iR A e th 2
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@ See Eco Oro Minerals Corp. v. Republic of Colombia, 1CSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and
Directions on Quantum (9 September 2021) , paras. 831, 833.

@ ZIEHE . G BRE T AR IS ——iE FE PR LA WTO — Bl 51 53 i SEBR IR 5 28 ) . 48 CEBRikaT
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@ See Caroline Henckels, “Permission to Act; The Legal Character of General and Security Exceptions in International Trade and
Investment Law”, (2020) 69 International & Comparative Law Quarterly 557, pp. 558 —567.
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Quest for and Loss of Certainty and Balance in Interpretation
and Application of New-Generation Investment Treaties

in Light of Eco Oro v. Colombia Case
Wang Yanzhi

Abstract: The old-generation investment treaties stipulate vague and broad substantive investment
protection provisions such as fair and equitable treatment and indirect expropriation, whose uncertain and
unbalanced interpretation and application tend to favor foreign investment over host state. This poses a
legitimacy crisis for the investment treaty and arbitration. The new-generation investment treaties that
emerged after 2001 limit and clarify substantive investment protection provisions, and strengthen
provisions safeguarding the regulatory right of host state so as to achieve the certainty and balance in
investment treaties interpretation and application. The new-generation investment treaties limit and clarify
indirect expropriation and fair and equitable treatment provisions, and stipulate the GATT-style general
exceptions provisions. However, the practical effects of the new-generation investment treaties remain to
be tested and evaluated by adjudicative practice. Eco Oro v. Colombia is a typical case based on the new-
generation investment treaties influenced by the American and Canadian models. The tribunal in this case
continued to interpret and apply indirect expropriation and fair and equitable treatment provisions in the
new-generation investment treaties in a broad and uncertain way, and denied any practical effect of the
general exceptions provision. The award in this case indicates that the new-generation investment treaties
have failed to effectively constrain and guide the interpretation and application by arbitral tribunals, and
have failed to achieve the certainty and balance of the new-generation investment treaties and their
interpretation and application. Therefore, it is necessary to further reflect and improve the tribunals’
interpretation and application, improve and clarify substantive provisions such as indirect expropriation,
fair and equitable treatment and general exceptions, and clarify and strengthen the provisions safeguarding
the host state’s regulatory rights.

Keywords: New-Generation Investment Treaties, Eco Oro v. Colombia, Indirect Expropriation, Fair and

Equitable Treatment, General Exceptions, Interpretation and Application of Treaties
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