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X [ HAT Lk i 200 ¥ FLAMARE 4R BRI AS BEAE {1 28 A 55 — [ 2k sl 200 ¥ FLLAPY @ 3k
Bt 8 L A8 12 58 2 T ) 2 ) AS A A T 2 A0 R ki AR B % DX, 5K T Je i JICER H 1 )
BUEeR 2 EPL, IR 2013 45 ) ik Bl dE i © 5 B H 22 (8] 155 PR A RIA TR T
10 4B )5, BT LA — A 2 ARE T SO A RRHI A E o) TR @

REFEEINHIN 2001 FAE EPRLBGEFEAL ) O -G EP IR Ry, HED T
TILAFEH B, 782012 AR R “ 80 IR aE o2 Hluerh, EPRIEBEf# DL T e b KA
BHE A OC T B i AU T Jm 485 XA 200 T HL P R ki 22 A Xl Bt v, 2 IV 4 14 200
g AN KBS SRR, IkBE R, <X I 5 200 15 BLAN K B4R E 4T A0 4 1 02, TR
INPLTARE (BEA ENEFEE ALY (FAR (A1) 2676 455 8 3 In KEFA AR ZE R 2 (TR
CLCS) #2256 T H 200 iff HAMNKBEARABRAFE B @ TR MBI CLCS #2858 THIAE B,
B E AN RE SRR AT A R B 325K . ® 2013 4E 6 H 24 H, JRINBLRIE CLCS 4258 7 H G
F 200 ¥ ELAN KA SR B RIH L, © HFRA9 A 16 H 1 EPRLBEHEE T4 200 5
HMR B AR5 EF A F R B AR R A G st i R VA BRI @ 2016 4F 3 A 17 H, JEBEAE H & T4 5L
RO R LRI, R ik et RO A SRR, ELEIndn I 5 S A sk B ] 2 B ©
ASNFESMYE, HE 6 4RE, ¥R T 2022 4E 10 H 4 H M4, MUEXUT1E3E FAR2647H9 03k
FRFP A PR TE R ) R e L

$—, BRIEITRERE, — B A0 LA E R EA 200 A Z I KR 69
Fl, RETAREAR ZN A —EB ALK EA 200 HZAAN?

$=, HIEITWMBEFRE, T 8N FARETE KL ZA 200 H LA KRR R 47
B L, DBREX—ELE (AND) 76 55256 XAFRBT JREREC

A
>

L BE 2023 AR ER 2 RTERT Y S A 77 Be, kB R BOR RG] T I B E BRI, I BLL R IA B

@ See Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond 200 Nautical Miles from the
Nicaraguan Coast ( Nicaragua v. Colombia ) (hereinafter “Nicaragua v. Colombia Case” ), Judgment, 1. C. J. Reports 2023,
p. 29, para. 79.

@  Nicaragua v. Colombia Case, Judgment, p.34, para. 104.

@ See Hilde Woker, “Preliminary Reflections on the IC] Judgment in Question of the Delimitation of the Continental Shelf between
Nicaragua and Colombia beyond 200 Nautical Miles from the Nicaraguan Coast ( Nicaragua v. Colombia) of 13 July 2023”7,
p.- 1, EJIL: Talk! official website, https: //www. ejiltalk. org/preliminary — reflections — on — the — icj — judgment — in —
question — of — the — delimitation — of — the — continental — shelf — between — nicaragua — and — colombia — beyond - 200 -
nautical — miles — from — the — nicaraguan — coast — nicaragua — v — co/.

@  Territorial and Maritime Dispute ( Nicaragua v. Colombia ), Judgment, 1. C.J. Reports 2012, p.669, paras. 127, 129;
Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond 200 Nautical Miles from the
Nicaraguan Coast ( Nicaragua v. Colombia) , Preliminary Objections, Judgment, L. C. J. Reports 2016 (1), p. 132, para. 85.

® Territorial and Maritime Dispute ( Nicaragua v. Colombia) , Judgment, L. C. J. Reports 2012, p. 669, para. 251.

® “Submission of the Republic of Nicaragua to the Commission on the Limits of the Continental Shelf”, UN official website,
https: //www. un. org/Depts/los/cles_ new/submissions_ files/nic66_ 13/cles66_ 2013. pdf.

@ See Nicaragua v. Colombia Case, Judgment, p. 15, paras. 25 —26.

® See Nicaragua v. Colombia Case, Judgment, p. 8, para. 10.

©@  Nicaragua v. Colombia Case, Judgment, pp. 8 -9, para. 14.
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FERAEEH, ELBEY, 4R SHE CLCSRAXFEW (AN Y) %y EHiss xR
EPRERAET BERERGINRIRA T —B LK 200 HEZAAR, %TRiAA, &E® CLCS
REARIREGUERA T R AT, PRI HOE TR0 A Tk sU5 R s &
Wi, EREED, RAVHBARTELXNREF FARARAA LM ELME R 200 5 ZAA
BB T RRER, ML, EXEELT, AEEARHZEYRERET R, £V HUA
B (nY) HAHRGEER T, FREARLAAEIT— B ZRAA LN E 5 —E KL 200
HEANAT ERER, KR LA, ARFTREREZ B, &EGEERTHNA LR
WrizAeti—ey, b, BT EREATRKGEEE, THEIAE R ERANA FEHE
—A Rk, HEEAGREIMBAREG—AMMREE, FELE, Tid “ATL%
2 AR AATIR G TR AT AT RAE T F O

X T BB P 2a A58 B AR ST B PR i A v . HOBERARIESS | ARIAIARIE & 245
HABRE , ZEAE R (Judge Tomka) | E5EH#D (Judge Robinson) . A/RUNAEL (Judge Charlesworth) |
WM IERER (Judge Skotnikov) 54 fE AR TR B, BERENEE AR THRMEIL, i
A, EBEN G SRR A S | PPN FIAEARTERE . ANFEIT, RO E 28 I Be(UNAR
oy R AR LA, REPSERERA (S EPRABER E PR TR R S Rl U Z fiT
FOCHMBIB A SHFEBE AR 2 A, -RIEEIERTRLBE, QR BEN R B PRk AR X —
TP IR, B AT ARTE 2012 4E51 2016 4RI rh 3 B HEEOE SR IR RBY I SRARA AR A ] 52
PR [ BRI AR A U 1 27 X BRI P 1 B BE sl I, DA ik Be R 45 T 40 B I K S
ARSI L, RFET NS E R IERTT 5 S L SR R A E A AR, R B U T 15 FE B
RS S BRI E R i A S EEAAE T S A, HAF ™ Hh 10 B AN @

9 b, EPRER R A — EDEE 200 #E BLA R AR GE {2 55— [ [ B2 i 200 HEHLLAA,
X — [P L A T AT R 10 ] P ik A S B v S W R Ok o R, Ak B A 32 5 A o b BT BH A R A Y

@® Nicaragua v. Colombia Case, Judgment, p.29, para.77.

@ See Nicaragua v. Colombia Case, Separate Opinion of Judge Xue; Dissenting Opinion of Judge Tomka; Dissenting Opinion of
Judge Robinson; Dissenting Opinion of Judge Charlesworth; Dissenting Opinion of Judge ad hoc Skotnikov.

® See Nicaragua v. Colombia Case, Dissenting Opinion of Judge Tomka, pp.2 -3, paras. 4 - 8.

@ ZJLVito De Lucia, “On the Question of Opinio Juris in Nicaragua vs. Colombia (Judgement 13 July 2023) ™, EJIL: Talk!
official website, https: //www. ejiltalk. org/on — the — question — of — opinio — juris — in — nicaragua — vs — colombia —
judgement — 13 — july —2023/; Hilde Woker, “Preliminary Reflections on the ICJ Judgment in Question of the Delimitation of
the Continental Shelf between Nicaragua and Colombia beyond 200 Nautical Miles from the Nicaraguan Coast ( Nicaragua v.
Colombia) of 13 July 2023”7, pp. 4 -5, EJIL: Talk! official website, https: //www. ejiltalk. org/preliminary — reflections —
on — the — icj — judgment — in — question — of — the — delimitation — of — the — continental — shelf — between — nicaragua — and —
colombia — beyond — 200 — nautical — miles — from — the — nicaraguan — coast — nicaragua — v — co/; Keshav Somani, “The
ICJ’s Judgment in Nicaragua v. Colombia: Back to the Basics”, Opinio Juris official website, https: //opiniojuris. org/2023/
08/16/the - icjs — judgment — in — nicaragua — v — colombia — back — to — the — basics/; Holly Leung, “The Extended
Continental Shelf in Nicaragua v Colombia: Identifying a Customary Rule Based on CLCS Submissions?”, (2024) 55 Ocean
Development & International Law 206, pp. 207 —208; &7, (FMKEEHECF BT 29— E PRk Bt < JE BRI K fiti
BREET A, B (EPRERTR) 2024 AF5 2 1, 55 13—17 L,
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(RAZy) 5576 ZME TR E L, Fokks . Fha8 AR K H A iy SR AR e A0, {52
FIAXFZEAVE SO E, N (A2)) HAASC S WA BB & %, IR ER R
PN TN TE 5 = R R 1 2 WO ) 465 7 3 A )RR 3 A0 DG Rt e .V e Ah, R B4 i B
TEN A E PRIEETE 2012 4F @ NS A4 | 2021 4F “R B/ R WETE RIS | 2023
A BHORIW BRACR BN AR SR R i 587 SR SR, R T I — ] 200 7 HLAN R i e
5t 200 ¥ HLRBLZEANH) & A B B PRI A ), (H e TR R E ke, 1A 1Rz b a4
HE B 28 SR BOB B — ORI B L BRI 2 TR B, Bk B ) R SORT SR A Y g R
AR Ty, (H B A 138 >3 15t PR AS S — DKL 200 1 B A1 R Bl 42 (4 SO 2 it 28 A 55
— R 200 HEHLDIY, X —S5IR 0B RT (A YY) TR FNEEVEYL b a9 Rl AR i B A 5
T E K A ROR 7= A T @

AN, EERIEE (EPREREZY) 55 38 J558 1 kW] SCHLE iy — il (=1 PR D, T PRI X
SEEPREIIZG S GAAEN EAGE T4 4% I AR, BRFEFRIGHLAN,© S5 E bRk 5 ) -
Xf &5 HA R0 .9 R 1 4 2T B E BRSO BERORFR 5, A 1 R PRk ZE 5143 2018 41
T QT AHREFREAFNNZEIRFS) (PR (SRHS)) A RIEE E RS 73/203 5
PALAIINT] @ (SEIRFR) K “MZEREL” (two-element approach) i Sy PHUjI) > 151 1] vk 14 ik
AT, IR — M5 (general practice) FNEEHAE (opino juris) P AIESE . WM 45
. FIWT A AR R s ) TR RS IS, Y de s, ARYE (RGEZER), RSO
ANEAG LRI SATATE RO, (HEPREZE 512309 R AR AT B A B 332 15 [ Rk iR
SRS AR S 46 R O I E PR " AL, Rl E PRk e R G B Y 2/ LG,
AR BRI 2 R PR RO R 52 e 1= ) B LA T O B0 5 Bt

@® See Nicaragua v. Colombia Case, Judgment, pp. 28 —29, para. 76.

@ TERZET, JRINBDRIET] 2012 4EF 2014 SEPAS @B IR ZE", AARIF T ER KA X" (gray area) #
IR AT~ 158 s IR AR TR L BE A58 BT e BRI 5 T RHE LEIE I A« dombnis Ja F28” iyA 5i%%
TE, TR I B € DX IR 7R 22 1 T 1 K 08 T e 1 2 ) (0 B T 0 SR )Xo S5 B B R AT R SR (97 ) See Nicaragua
v. Colombia Case, Judgment, pp.24 —-26, paras. 58, 63.

@ (HEPREBHLAY 559 FME, “EBEZ IR T FE RAZRS, TR,

@  See Christopher Ward, “Question of the Delimitation of the Continental Shelf Between Nicaragua and Colombia Beyond 200
Nautical Miles from the Nicaraguan Coast (Nicar. v. Colom. )”, (2024) 118 (2) American Journal of International Law 324,
pp- 330 - 331; Malcolm D. Evans, Nicholas A. loannides, “A Commentary on the 2023 Nicaragua v. Colombia Case” , EJIL;
Talk! official website, https: //www. ejiltalk. org/a — commentary — on — the — 2023 — nicaragua — v — colombia — case/;
Xuexia Liao, “Is There a Hierarchical Relationship between Natural Prolongation and Distance in the Continental Shelf
Delimitation?” , (2018) 33 The International Journal of Marine and Coastal Law 79, p. 83 ; Matei Alexianu, “The Nicaragua v.
Colombia Continental Shelf Judgment; Short But Significant” , American Society of International Law official website, https; //
www. asil. org/insights/volume/27/issue/9.

® See Yearbook of The International Law Commission, Volume Il Part Two, 2011, p. 183.

® —ftE “—BRXTE” (persistent objector) FEFEE 5L (particular customary law) BX X2 1575 (regional customary
law)

@ See Hugh Thirlway, The Sources of International Law ( Oxford University Press, 2nd edn, 2019), p. 63.

® International Law Commission, Draft Conclusions on Identification of Customary International Law, With Commentaries
(hereinafter “ILC Draft Conclusions” ), 2018, https: //legal. un. org/ilc/texts/instruments/ english/ commentaries/1 _ 13 _
2018. pdf.

©@ See Hugh Thirlway, The Sources of International Law ( Oxford University Press, 2nd edn, 2019), p. 66.

@ See Jean d’Aspremont, The Discourse on Customary International Law ( OSAIL, 2021) , p. 40.
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PRk R Se Rt | Ge—PERIAURE

XF T 2B PR U X A [ PRk By mle” i E Bm vk e A s ik B R 9 158 ] B v
ITHE— B AR B A I 52 4% (Jean d’Aspremont ) 4 15 [ BR 5 PRI A R 43
HAANBLY BERGEHAZ (Stefan Talmon) AFFEA B, TEME I 1B E PRk, &G I IEAEHI 5
— ik, IRAMHEG EHEMWTE ARG AR R R 2 X Tk B R 2 15 PRk bt
T RIET A, BB AR 9 55 Y o B8 AT B LR MRS 1k, AEL I B AP TG R U ik
ik © SR, FEIZR I DA EFRE SO EIE T, JoiR 2 Tl 1P M 55 S, B2
HFRRZT I E S, S0 Ml A “EERAT (non liquet) FIALSE, JEBEAARME N H £
LA it 25 14 77 2P PR 20 168l o v 10 U 4 3804 ) A 38 bl R SR 2 i I Bk £ B HLZ R )
RO AN i P w1 B B 7 e I AVE T . RREA T | IR % O A2
FoE RIS I A EE S SR, ARV ETE CJRMBLRREME LS FIP SO 2 W —
MdE Ay, AP AR T FEPRE A E AR R, TR TR A S R B — IO
W, SR %o ) 5 552 B ol B RV A A A5 AT A LR 0 T, B AR R AE T SR A AR © T 5t
FRI @ A NFHPEAYR , %SRS TR R BRI S A8 R PRE iR e =

TP FINR, A MEPREZ 7125 2018 4F (45IRH %) M1, 45 G M CHE PR
i), LR HENEREAE < JEMNHLRIRRHE LS 2023 4FH ey A 45 1 Bk i 300, ) 2
FIPE 77 BOVT R R B ) B0 5 1R SCES R de i B AR R I E UL EARAE IR,
EIFARE IS I s, el e o 5T A SEiE g ol PPN R AR ERR (5 25 = D440 5
PIBTEBETE T AT E 2T 15E FE v 20 WA Al 2R A LR B 2R A 7 11 ke o N IEREE

= BEERERREEERARAIREREN “WMERE”

E “RIPRFEHE 2" 2023 4EHIP 8 46 Bob, EPRBedgs] 7 1985 4 “Hl L/

O BRSSO BB E RO B (19201927 4F) , 52 BirBo2 “PISERIE” ERALm
B (1927—1986 4F), #53 RBUEXS “PIEERWE” ARPRASUEMTBE (1986—2018 4F), 27 4 MrEbR B AH R 407
LB (2018 4EZE4) , See Jean d’Aspremont, The Discourse on Customary International Law (OSAIL, 2021) | pp. 17 —40.

@ See Stefan Talmon, “Determining Customary International Law: The ICJ’s Methodology between Induction, Deduction and

Assertion” , (2015) 26 European Journal of International Law 417, p.441; William Thomas Worster, “The Inductive and

Deductive Methods in Customary International Law Analysis: Traditional and Modern Approaches”, (2013) 45 Georgetown

Journal of International Law 445, p. 520.

SRR, (EBRERA SR EPRER “BUE” . X%, FERMGE), & (CPEEREET) (2017), B R

2018 4EfL, %% 144—149 T; Katie A. Johnston, “The Nature and Context of Rules and the Identification of Customary

International Law”, (2021) 32 European Journal of International Law 1167, pp. 1169 - 1171,

@ See Sienho Yee, “Article 38 of the ICJ Statute and Applicable Law: Selected Issues in Recent Cases”, (2016) 7 Journal of
International Dispute Settlement 472, pp. 486 —487 ; Hugh Thirlway, The Sources of International Law ( Oxford University Press,

®@

2nd edn, 2019), p.72; Omri Sender & Michael Wood, “The International Court of Justice and Customary International Law: A
Reply to Stefan Talmon” , EJIL; Talk! official website, https: //www. ejiltalk. org/the — international — court — of — justice —
and — customary — international — law — a — reply — to — stefan — talmon/.

® See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1. C. J. Reports 1996, p. 237, para. 18.

© Nicaragua v. Colombia Case, Dissenting Opinion of Judge Tomka, p. 1, para. 3.
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IR SR ST BUEPRE R AR, IEAT AP O X B RUNABNRE BAE Mk &
INELEM LT SRR RE PRk, FERIRES 77 B, ikBaikfe s, “AESCEkIT i, 4
RZH15) CLCS R AR (AZy) 42 EARSEF A3 F a8 h A ok Y R REZR 1 15 5t R
1553 — L 200 W HLLAN ", 5 B3 E W X 20522 20 1 T 200, W EATR < R Z S
—7 WP TR, EBEAR I, 45w CLCS $EAZ R A R A MOE R Tk R, RIME
X ARG AT REBT 70 Tk OS5 LA 25 R T vk e DA IR ] 0 552 B R T T £ 2
AT P — T~ A5 FE Pk A DG R Y ARl AT B

(—) RAIHEFREG “HmEEE

SRR — R — RN, R AR AT B E PR E AT i, (BRI
BEMLZT) 27 38 255 1 3K (b) HUH IR PRk SO “ VRN G 2 AE W T 28 45 32 i, B
e o 11 58 S B AN 00 5 0 O > B R PR ik b 8 O PN SE AR I R @ (B5IR R ) 1E Sk
AT FROFRIEEE 2 PRI REITRRAE Y, B E I R PRk MU RO A A RN 2, b2 ]
SEFE— T Z R (ERIE) R—RBp” .S E 2, — B AR A 5 2 A
J T IS BRI RN, PR AT AR PR U0 BT Rk AU A A% —
TE — PTG R X 22 15 51 Ay e L £ R A IR S AT A

FERGE T PIEEERTE” RN T IR PRk U AN A AT 21 [ PR i 22 5 e 0 5045, © i ohy [ B ik
BETEZ AP REAIA B IR AR SR R PR e — PR — BT AR B 2R @ gk, —ut
FEMT CEERRT BRI TEZSHOE, GRFZINEAEPTEEIMEIE . R B S E R
HEREH LA SR ST (O SR A (R © SR, ANATINRR, FRTIFBA B — P 245 [ 5 ik 52
R AR A A RIS AU T ik . e — b, B PRIE 2R 12 ST AR Bk U0 (] LAY
Rl s N vE/R - ALfE (Michael Wood) W4 ERAMIMLAEH, FHL E, SR FAE AL E/Y
BB R AR IT AR IR L 2 5 2 15 [ B i R A9 32 B R AR D7 vk 18 Bk BB Y FRIE L Bk

@® Nicaragua v. Colombia Case, Judgment, p.22, para. 46.

@ Nicaragua v. Colombia Case, Judgment, p.29, para.77.

®  Nicaragua v. Colombia Case, Judgment, p.29, para.77.

@  See Birgit Schlutter, Developments in Customary International Law: Theory and the Practice of the International Court of Justice
and the International ad hoc Criminal Tribunals for Rwanda and Yugoslavia ( Martinus Nijhoff Publishers, 2010) , p. 13.

® ILC Draft Conclusions, 2018, p. 124.

© MEPRERGS (ILC) EARMBE BR2KTRDIFOIAERERL “SBEPREZ TR RS RME" 15 rkaE

BUAEY, 1o 12 B 0 P 22 5% 2 3 5 00 2% 2R 25 10 R R A Dy ik A VR IR LA Bk A > 158 [ o vk 1) 1 B2, See Stefan

Talmon, “Determining Customary International Law: The ICJ’s Methodology between Induction, Deduction and Assertion”,

(2015) 26 European Journal of International Law 417, p.437; Katie A. Johnston, “The Nature and Context of Rules and the

Identification of Customary International Law” , (2021) 32 European Journal of International Law 1167, p. 1171.

See ILC Drafi Conclusions, 2018, p. 126.

ZILEhHEE . R (IR BUERREE R E

144 515 XBAE . (EBREBEIAE 15 PRk Z IIE% 4%

) 2020 45 1M, AR 21—22 BT,

©@ See Omri Sender and Michael Wood, “Custom’s Bright Future ; The Continuing Importance of Customary International Law” , in C.

T AL E R A ), 8 OFRUNL) 2024 4555 1 30, 58
X CPER” BLRRAFIME T R ), A (IR E PRI

® Q

Bradley (ed. ), Custom’s Future: International Law in a Changing World ( Cambridge University Press, 2016), pp. 365 — 366.
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(=) BFRERARALEERD “HEFE

FE “JERDRUREHME LIRS 2023 A F e, EPR LB R BRG] “ P2 SRR
I B E PRI A

B, CPIEIERIRT BRI B A UE I AN E S AT AE — IURAE 32 O A Y — IR
A SN W 5 T > 157 By A e s N 2 ) — I 50— 70 BT SE MR, 12 ik e U > 15 s ik
WAURLRIZER .0 O SR, 78 SR IMPURIR RS LR 2023 SEA ey, bR Be H— Bt
HA 6 AIEay A, SRR AR AR PRIk R P B R, R R EIER “PIERE” BT
PUIIBEMA bt . BARTIS, AR 5181 1985 47 “F L/ o HABIEE AR 5 527 L]
LRAFTXGRERZEMER, HERL (AQ) MEE 200 i HLANRBEHLINE 5 RS
FIREFF AT HATE T OR3P« DX, JFRIRE T (A 20) BUES 82 250 1 BOLE “ A9
B MA@ (I BE 4 B33 2L 1 BT SR 2T 158 [ R vk 1 G TR A H R, N T
AV 2T ik B P B 3R, FE IR SE DT T, dkBe 4R S], 48 RZ R CLCS 248
RIFREM Ry 4 2 ARG AR 5 b A 2 s JR Rl 2R py 1788 B BR A 5 — [l 2% 200
WHEHLLAA YR BEIE T RS IR B R X S S R e R G — 17 S YRR T REIR
AT B 2 2 [ BBl S O I 22 S B R TT B ARG M X7 s B £ 1, © (BB 20 (28 AT fT 45
JE I [ 2 S B o AR H VRO, B XA | AN —ER | ANE R A R B I S A AT AT
ST BT, TEVEHRERRAG DT, YRR K, MR TS BRI T AR A IS RIFE L, AR A
RSB R R ) — b 157 O Wk B AT $1 SR DINE IR B 15 A 78 A AR i e o B B Y
R o RGN KA RSO B AR B ARG, IR B R V) S R A [ SRR S P, kB —
fEWr e et ki —BR @

B RN TP ERIIEMAST G CMERIL” BIEOR, (SSEHR) 4518 3 ZOR Y

@® See Karol Wolfke, Custom in Present International Law ( Martinus Nijhoff, 2nd edn, 1993), pp.40 —41; Omri Sender and
Michael Wood, “A Mystery No Longer? Opinio Juris and Other Theoretical Controversies Associated with Customary
International Law” , (2017) 50 Israel Law Review 299, pp. 305 —306.

See Fernando Lusa Bordin, “A Glass Half Full? The Character, Function and Value of the Two-Element Approach to Identifying
Customary International Law”, (2019) 21 International Community Law Review 283, pp.290 —293; Hugh Thirlway, The
Sources of International Law ( Oxford University Press, 2nd edn, 2019), p.71.

See ILC Draft Conclusions, 2018, p. 125.

See Nicaragua v. Colombia Case, Judgment, pp. 27 —29, paras. 70, 74 -76.

®

Nicaragua v. Colombia Case, Judgment, p.29, para. 77.

See Nicaragua v. Colombia Case, CR 2022/27, Public Sitting, 7 December 2022, pp. 16 - 21, paras. 7 - 15; Nicaragua v.
Colombia Case, CR 2022/28, Public Sitting, 9 December 2022, pp. 18 =23, paras. 9 -27.

Nicaragua v. Colombia Case, Judgment, p.29, para. 77.

® e e e

® Q

See Nicaragua v. Colombia Case, Dissenting Opinion of Judge Tomka, p. 17, para. 58.
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WA E A R PRI RV e — i b, EPRAZE S SRR, R PRk
PG B R A& AT S Ve M A SO AT A B O AN SR e 32 i n e s, AN RE
BRI BT R AR AR, AU — DR AW ) — DR A2 SR,
TEZZET, EBETE R PR E 28 52 Bt /2 — M B A DGR 5, 8 B 4 DA 3k 286 [ 52 52 e 4 T 13
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“Submission by the Republic of Maldives to the Commission on the Limits of the Continental Shelf Executive Summary” , pp. 10,
16, UN official website, https; //www. un. org/Depts/los/cles_ new/submissions_ files/mdv53_ 10/MAL - ES — DOC. pdf.
See Dispute Concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the Indian Ocean ( Mauritius/
Maldives) , ITLOS, Judgment, 2023, p. 100, para. 267.

See ILC Drafi Conclusions, 2018, p. 134.

See ILC Draft Conclusions, 2018, p. 137.

See Colombian-Peruvian Asylum Case, Judgment of 20 November 1950, 1. C. J. Reports 1950, p. 277.

See Fisheries Case, Judgment, L. C. J. Reports 1951, p. 131.

See Nicaragua v. Colombia Case, Dissenting Opinion of Judge Tomka, p. 15, para. 49.

®
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See Nicaragua v. Colombia Case, Judgment, p.29, para. 77.
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See ILC Drafi Conclusions, 2018, p. 138.

See ILC Draft Conclusions, 2018, p. 140.

See ILC Draft Conclusions, 2018, pp. 140 — 141.

See Sienho Yee, “The News That Opinio Juris Is Not a Necessary Element of Customary [ International ] Law Is Greatly

Exaggerated” , (2000) 43 German Yearbook of International Law 227, pp. 237 —238.

® See ILC Drafi Conclusions, 2018, p. 128.

©® See Maurice H. Mendelson, The Formation of Customary International Law (Brill, 1999) , pp.271 -273; Katie A. Johnston,
“The Nature and Context of Rules and the Identification of Customary International Law”, (2021) 32 European Journal of
International Law 1167, p. 1175.

(@ See Nicaragua v. Colombia Case, Dissenting Opinion of Judge ad hoc Skotnikov, p. 3, para. 16; Dissenting Opinion of Judge
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Robinson, p. 3, para. 9.
® See Nicaragua v. Colombia Case, Dissenting Opinion of Judge ad hoc Skotnikov, p.3, para. 16.
© See Lotus, Judgment No. 9, 1927, P. C. 1. J. , Series A, No. 10, p.28.
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@ See Holly Leung, “The Extended Continental Shelf in Nicaragua v Colombia; Identifying a Customary Rule Based on CLCS
Submissions?”, (2024) 55 Ocean Development & International Law 206, p. 214.

@ See “Communications with regard to the submission made by the Republic of Korea to the Commission on the Limits of the
Continental Shelf”, Japan, UN official website, https: //www. un. org/Depts/los/clcs_ new/submissions_ files/kor65_ 12/
jpn_ re_ kor_ 11_ 01_ 2013. pdf; “Communications with regard to the submission made by China to the Commission on the
Limits of the Continental Shelf, Japan, UN official website”, https: //www. un. org/Depts/los/cles_ new/submissions_ files/
chn63_ 12/jpn_ re_ chn_ 28_ 12_ 2012. pdf.

@ See “Communications with regard to the submission made by the Republic of Korea to the Commission on the Limits of the
Continental Shelf”, Republic of Korea, UN official website, https: //www. un. org/Depts/los/cles_ new/submissions_ files/
kor65_ 12/kor_ re_ jpn_ 23_ 01_ 2013. pdf.

® See Rules of Procedure of the Commission on the Limits of the Continental Shelf, CLCS/40/Rev. 1, 17 April 2008, pp. 17, 22.
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® See Signe Veierud Busch, Establishing Continental Shelf Limits beyond 200 Nautical Miles by the Coastal State: A Right of
Involvement for Other States? (Leiden, Brill Nijhoff, 2016) , pp. 99 — 102, 107 —112; Oystein Jensen (ed. ), The Commission
on the Limits of the Continental Shelf: Law and Legitimacy (Leiden, Brill, 2014) , pp. 65 - 66.
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HAMNKEER 5K X IR, See Xuexia Liao, “Is There a Hierarchical Relationship between Natural Prolongation and Distance in
the Continental Shelf Delimitation?”, (2018) 33 The International Journal of Marine and Coastal Law 79, pp. 95 —96.

@ See Xuexia Liao, The Continental Shelf Delimitation Beyond 200 Nautical Miles: Towards A Common Approach to Maritime
Boundary-Making ( Cambridge University Press, 2021), pp. 107 - 108.

®  See Arbitration between Barbados and the Republic of Trinidad and Tobago , Award, 11 April 2006, pp. 53 -55, 109, paras. 174 —
178, 367.

@  “Submission to the Commission on the Limits of the Continental Shelf, pursuant to Article 76, paragraph 8 of the United Nations
on the Law of the Sea” , Republic of Trinidad and Tobago, Executive Summary, pp. 17 — 18, UN official website, https: //
www. un. org/Depts/los/cles_ new/submissions_ files/tto49_ 09/1t02009executive_ summary. pdf.

® See ILC Draft Conclusions, 2018, p. 139.

© See Nicaragua v. Colombia Case, Separate Opinion of Judge Xue, p. 16, para. 40.

@  “Submission made by the Russian Federation to the Commission on the Limits of the Continental Shelf”, UN official website,
https: //www. un. org/Depts/los/cles_ new/submissions_ files/rus01/RUS_ CLCS_ 01_ 2001_ LOS_ 2. jpg; “Submission
made by the Kingdom of Norway to the Commission on the Limits of the Continental Shelf, Executive Summary”, p. 13, UN
official website, https: //www. un. org/Depts/los/cles_ new/submissions_ files/nor06/nor_ 2006_ f. pdf.

®  “Partial Revised Submission of the Russian Federation to the Commission on the Limits of the Continental Shelf, Executive
Summary” , pp.22 —23, UN official website, https; //www. un. org/Depts/los/cles_ new/submissions_ files/rus01_ revl5/
2015_ 08_ 03_ Exec_ Summary_ English. pdf.
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@O  “Submission to the Commission on the Limits of the Continental Shelf, pursuit to Article 76, paragraph 8 of the United Nations
on the Law of the Sea” , The Republic of Palau, Executive Summary, p. 8, UN official website, https: //www. un. org/Depts/
los/cles_ new/submissions_ files/plwd1_ 09/plw2009executivesummary. pdf.

@ “Treaty between the Federated States of Micronesia and the Republic of Palau Concerning Maritime Boundaries and Cooperation
on Related Matters (with annex and map)”, United Nations Treaty Collection official website, https: //treaties. un. org/doc/
Publication/UNTS/No% 20Volume/54767/Part/1 - 54767 — 08000002804 ¢7001. pdf.

® See Nicaragua v. Colombia Case, Dissenting Opinion of Judge Charlesworth, pp. 10 — 12, paras. 31 —34.

@ See Maritime Delimitation in the Indian Ocean ( Somalia v. Kenya), Judgment, I C.J. Reports 2021, pp.250 - 251,
paras. 119 — 125 ; Maritime Delimitation in the Black Sea ( Romania v. Ukraine) , Judgment, 1. C. J. Reports 2009, pp. 101 —
103, paras. 115 - 122.

® See H. J. Woker, “Challenging the Notion of a ‘Single Continental Shelf’”, (2023) 54 Ocean Development & International
Law 375, pp. 388 —389.
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@® See Case Concerning Right of Passage over Indian Territory (Merits) , Judgment, 1. C. J. Reports 1960, pp. 38 —39.

@ See Dispute Concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the Indian Ocean ( Mauritius v.
Maldives) , ITLOS, Judgment, 28 April 2023, p. 100, para. 267.

® See Dispute Concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the Indian Ocean ( Mauritius v.
Maldives) , 1TLOS, Judgment, 28 April 2023, p. 100, para. 260.

@ Dispute Concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the Indian Ocean ( Mauritius v.
Maldives) , ITLOS, Judgment, 28 April 2023, p. 100, para. 264.

Nicaragua v. Colombia Case, Separate Opinion of Judge Iwasawa, p. 3, para. 12.

® @

See Xuexia Liao, “Is There a Hierarchical Relationship between Natural Prolongation and Distance in the Continental Shelf
Delimitation?”, (2018) 33 The International Journal of Marine and Coastal Law 79, pp. 103 — 104 ; Nicaragua v. Colombia
Case, Dissenting Opinion of Judge Tomka, p. 16, para. 53.

See Nicaragua v. Colombia Case, Dissenting Opinion of Judge Robinson, p. 4, para. 10.

See North Sea Continental Shelf ( Federal Republic of Germany v. Denmark; Federal Republic of Germany v. Netherlands) ,
Judgment, 1. C. J. Reports 1969, pp.43 — 44, paras. 76 — 77; Legality of the Threat or Use of Nuclear Weapons, Advisory
Opinion, L. C.J. Reports 1996, pp. 253 —254, paras. 63 —67.

©  Delimitation of the Maritime Boundary in the Gulf of Maine Area ( Canada v. United States of America), Judgment, L C.]J.
Reports 1984, p. 299, para. 111.
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(2001) 95 American Journal of International Law 757, pp.764 —766; Robert Kolb, “Selected Problems in the Theory of
Customary International Law”, (2003 ) 50 Netherlands International Law Review 119, pp. 124 - 125; Roozbeh ( Rudy) B.
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@ See Vito De Lucia, “On the Question of opinio juris in Nicaragua vs. Colombia (Judgement 13 July 2023)”, pp.4 -5, EJIL:
Talk! official website, https: //www. ejiltalk. org/on — the — question — of — opinio — juris — in — nicaragua — vs — colombia —
judgement — 13 — july —2023.

® See Malcolm D. Evans, Nicholas A. loannides, “A Commentary on the 2023 Nicaragua v. Colombia Case” , p.2, EJIL; Talk!
official website, https: //www. ejiltalk. org/a — commentary — on — the — 2023 — nicaragua — v — colombia — case/.
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The 2023 Judgment of Nicaragua v. Colombia. A Critique of the

ICJ’s Identification of Customary International Law
Kong Lingjie and Chen Long
Abstract: In the Judgment of the Nicaragua v. Colombia Case delivered in 2023, the International Court

of Justice concluded that, “under customary international law, a State’s entitlement to a continental shelf

@ See Hilde Woker, “A New Constraint to the Entitlement of a Continental Shelf beyond 200 Nautical Miles? — Implications of the
Recent Case Law”, (2024) The International Journal of Marine and Costal Law 1, p. 18.

@ See Nicaragua v. Colombia Case, Dissenting Opinion of Judge Robinson, p. 1, para. 2.

®  “Submission by the People’s Republic of China Concerning the Outer Limit of the Continental Shelf beyond 200 Nautical Miles in
Part of the East China Sea, Executive Summary”, pp.6 —7, UN official website, https: //www. un. org/Depts/los/cles _
new/submissions_ files/chn63_ 12/executive% 20summary_ EN. pdf.

@ See Suk Kyoon Kim, “Understanding Maritime Disputes in Northeast Asia: Issues and Nature”, (2008) 23 The International

Journal of Marine and Coastal Law 213, p.223; Gao Jianjun, “The Okinawa Trough Issue in the Continental Shelf Delimitation
Disputes within the East China Sea”, (2010) 9 Chinese Journal of International Law 143, p. 146; Fayokemi Olorundami,
“Revisiting the Libya/Malta Decision and Assessing Its Relevance (or otherwise) to the East China Sea Dispute”, (2016) 15
Chinese Journal of International Law 717, pp. 720 —724.

® See ILC Drafi Conclusions, 2018, p. 152.

- 70 -



EfRiERE “RRmiiFSHEE ISR 2023 FHR 2 #tiF

beyond 200 nautical miles from the baselines from which the breadth of its territorial sea is measured may
not extend within 200 nautical miles from the baselines of another State. ” General practice and opinio juris
are the constituent elements of a rule of customary law, and the “two-element approach”, which is
recognised as the basic method of identifying customary law, requires that the existence of both elements
be assessed and determined separately. With regard to the identification of this customary rule, while

nominally stating that it would apply the *two-element approach”, the Court did not really apply this

)
approach in substance. In the determination of general practice, the Court relied primarily on the practice
of the States concerned in their submissions to the Commission on the Limits of the Continental Shelf,
disregarding other types of State practice and widespread contrary State practice. The relevant State
practice relied upon by the Court to identify the existence of a general practice is not sufficiently
widespread, representative, or consistent. In the determination of opinio juris, instead of relying on
directly relevant corroborating evidence, the Court deduced opinio juris from State practices whose motives
are highly uncertain. The Court simply asserts the existence of a customary rule, which goes against the
widely accepted approach and criteria, and deviates substantially from its own jurisprudence in respect of
the identification of customary rules. The customary rule asserted by the Court is in essence a rewriting of
the relevant provisions of the United Nations Convention on the Law of the Sea and may profoundly affect
the determination of the outer limits of the continental shelf, maritime delimitation and the settlement of
disputes concerning maritime rights of many coastal States on a global scale. The Court’s approach is a
law-making exercise and its conclusion is to be objected by China and many other coastal States whose
lawful rights and interests are at stake.

Keywords: Nicaragua v. Colombia Case, International Court of Justice, United Nations Convention on

the Law of the Sea, Extended Continental Shelf, Customary International Law, Two-Element Approach
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