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@ See Campbell McLachlan, “The Principle of Systemic Integration and Article 31 (3) (c) of the Vienna Convention” , (2005)
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Applicable in Transnational Disputes ( Oxford University Press, 2017), p.9; Andrea Gattini, Attila Tanzi & Filippo Fontanelli
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Beyond”, (2022) 23 Journal of World Investment & Trade 457, pp. 457 —475.
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[ R RIS R . REBCRIW ARG A AGE S SR A VR T g s,
nfe “IHPYRREE” h, BB I VR R (R AR IR B 22 BRI A SR BT IR ARAT 1k
VIRCE ] BT | 1 Bl g R A 12 WA 1 35 44 L 5 —— AR AR IH A B B 517 3k
F| (nemo auditur propriam turpitudinem allegans) , FZAELNT ZAATHE ALY MK A
P O m TR, AR TR BIARE R, CHRE AR ER, R E A A T
SR AT BT B s A R BT U T 1SDS R P AR VA AR B B

= EM—REERENEE PR FhR R ThEEE L
(—) B R4 AP L E A — Ak AR I g 1 5%

1. [ PRI YA AR

1] P 5 5 Ao T RS — JB vk 0 S U g AR A 52 Bk P A7 A 2 35 A — B R SR AR 40 R O
W7, B, AR EE X — A I AR & SOR IR B A AN, VSRS, — kA
JEUAE [ PRy e b b w S PRk 2y EBRT A SR A FTIRE . Blinf e i, &
ARGy Tz T R BRI T S AT A K — BOE TR R ALY, AN R R X T
TR TARY . UL R — MR AR A L IFA — 2 © W, — e AR AR L
SRR BRRIRBEAE ., RS2, MEEERIAE R AGERT, AR B I RO 19 58 52
S FE PRI S | R IA N, Rk U O i S SN AR R AR R e T
2 SN X — R TR AL — O A I ), @ (H I SR BRI TE P AF I 390 PR 3 VR A 8 T B4

@ See “The Definition of ‘ Equitable Defense’” , LSData, https: //www. lsd. law/define/equitable — defense (last visited 19 July
2024).

@ See Aloysius Llamzon & Anthony Sinclair, “Investor Wrongdoing in Investment Arbitration: Standards Governing Issues of

Corruption, Fraud, Misrepresentation and Other Investor Misconduct” , in Albert van den Berg gen (ed. ), Legitimacy: Myths,

Realities, Challenges ( Wolters Kluwer, 2015) , pp. 507 - 508.

ZULARIGEHE, ARBERR . (ISDSIEIE T “ Tz T N Z i il— e KSR E ), 8 (RKEFRET

W) 2024 4 0], 45 126—128 B,

See Inceysa Vallisoletana SL v.  Republic of El Salvador, Award, 1CSID Case No. ARB/03/26, 2 August 2000, paras. 225 —229 & 247.

See Plama Consortium Litd v. Republic of Bulgaria, Award, ICSID Case No. ARB/03/24, 27 August 2008, paras. 143 — 146.

See Patrick Dumberry, A Guide to General Principles of Law in International Investment Arbitration ( Oxford University Press,

2020), pp. 137 —342; R, 4PBERE. (ISDSIEHT “T% 2T KW Z FHFH—Ite 52BN Esh),

3 (RKEPREIFIE) 2024 4F505 4 1, 5 123—124 WL,

@ Andrea Carlevaris, “General Principles of Commercial law and International Investment Law” , in Malgosia Fitzmaurice & Sarah
Singer (eds. ), General Principles and the Coherence of International Law (Brill Nijhoff, 2019) , p.218.

® See Klockner Belge S. A. , Klockner Handelsmaatschappyj B. V. & Klockner Industrie-Anlagen GmbH v. Sociéié Camerounaise des
Engrais, United Republic of Cameroon, Award, ICSID Case No. ARB/81/2, 21 October 1983, para. VI (2).

© See Klockner Belge S. A. , Klockner Handelsmaatschappyj B. V. & Klockner Industrie-Anlagen GmbH v. Sociéié Camerounaise des
Engrais, United Republic of Cameroon, Decision on Annulment, ICSID Case No. ARB/81/2, 3 May 1985, paras. 78 —79.
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CESIEAHARR BOA R BOE I, (2 BRSSPI  M E RR S — T < [
PRkimil)” @ XA AR AREE RS EARRT P, IRSERE B SO RE LU [ ik O B
ARG AR EPRiE 557 BAE C EBREEN” O A E T PR T, AR R PR B
— B R BN S A IRE, AU RER RS T o — LR R, M, — ok sl B 4%
M A& SCHIEZARON” , AEARA AT A UE A8 2 I 12 R 2 1R v 3 ] P v B ) 7 ), ©

B, AFEFESE U — LR I AT B AR AR, F IR (BB ) BIZOR, BiE — I
U 25 T A i ) — Bk U 5 20 45 A AR R AT FE B AT, RIS I Aof FE A 20 e 230
T HARENE, GREIERAE XK O W R I TSR, i RERRI R i
e A A UM IR 1, 322 B S T 5 S ] A ke M AR P A g S ), AT Ay ol — B0 A S U
IR MEPEAERDIESCP A28 T RBHE R | SOGE RIMECE N, LA AGE [ B Je v
WA AL @ RIS AREETE A AR RS E PR, AR E S A R
WA WS, WIBE tN HCBGE R MR, BRI AL R R 0 3 R ) B 5 vR U1 B ) 7R A
BT 27 AR K B 6 A AL 40, © S)INAE “ SR/RTES R, Mg — ik At
JEXE (IESE A A e ) AP AGURIA IS LA BR A AR RO ARE [ PR R
B —BoE A, B E R, fE— L8 E R AEEHE b, FUA TR 20U BR A 55 e 37
(Wfe)a 6 NH) A S EVRRRRcR R R, TSR RE < — LR E KT B FE A 1A
TEEAANG, KB G AR S0 S LGS TG, Besh, T e 2 %
BT S I R B — BaR AR, WA ST e AL A @ n] WL BRA T [ PR o oxt— J

@® See Libyan American Oil Company ( Liamco) v. Government of the Libyan Arab Republic, Award, 12 April 1977, (1981) 20
International Legal Materials 166 ; Texaco Overseas Petroleum Co. ( TOPCO) v. Gov't of the Libyan Arab Republic, Award, 19
January 1977, (1978) 17 International Legal Materials 1, para. 41.

M. Meerapfel Sohne AG v. Central African Republic, Award, 1CSID Case No. ARB/07/10, 12 May 2012, para. 293.

Phoenix Action Limited v. Czech Republic, Award, 1CSID Case No. ARB/06/5, 15 April 2009, para. 106

Saluka Investments Bv ( The Netherlands) v. Czech Republic, Partial Award, UNCITRAL, 17 March 2006, para. 449.

See Petrobart Limited v. The Kyrgyz Republic, Award, UNCITRAL, 13 February 2003, para. 66.

() M. ey (BUMREIBREMIS), ISR, hESRE R 1981 0, 5541 5L,

ZE EEPREZ 2 74 M EPREZ I SME), U.N.A/78/10, 2023 4511 H3 H,

See Amco Asia Corp. and others v. Indonesia, Award, 1CSID Case No. ARB/81/1, 21 November 1984, paras. 266 —267.

See Total v. Argentina, Decision on Liability, ICSID Case No. ARB/04/1, 21 December 2010, para. 130.

See Feldman v. Mexico, Award and Dissenting Opinion, ICSID Case No. ARB (AF) /99/1, 16 September 2002, paras. 57 —
58.

See Niko Resources Lid. v. Bangladesh Petroleum Exploration & Production Co. Lid. , Decision on Jurisdiction, ICSID Case
No. ARB/10/11 & No. ARB/10/18, 2013, para. 483.
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FRIRIN JCTARA T 2R A, A B 0 T o X AR RS UEIE IR T LR, fEJa 3
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T R S TR B A — BT AR UM AT B, A S S YR A A& 5 T
ANE AR B 4 2% SCREHTARSCHLTE , MR ALEUE W EIPRAE 2 . I, LALA S5 H]
F,

5, AEGEEPR A S — BOR AW R B R AN TE M, 7EEPREBE RS, T
XSS ) R S BRAR (975 B,k e A AR BT 7 i A — SRR N A A7 A, TS 23 AN T8 g o AR
W, SORHUE LA ER E N, SR W AR & iR FER R REELY X
B B R A ] — SR A N AL Gt [ PR ik DHTR I, oA i g U s A2 . A Y
R AT PRI B A Sk, s 25RO Bl 19 LU 20 A, A ) A 3R U 7 ke B T AR P
ETos i

M, BRI AL B SRR Z R 1 [ PR AP ARE , 3 i 1 PR B A e A1 ] —
oL A RO I B = Gt —bpifiE, 7 2R IHAYJE, X AMBR A B = A 2 R [ PR ik 9w ik sE i, TR
WFET: —JE—BOEA IR E PRk OGRS kb2 g s DhaE, B BE PRk e S Bk Be
TERRIE P IS P — oA R B D @ o, DA bR i e A AR 1Y [ Br ARG 7E U — i i
JEW IS A AEEAINE . IEANEPRIEBE AL B TS - YR B i — A AR A n] sl 5 3t 20 P — S A
AR 2 B A M LART A ARG Sh ARG , IR AN By, B R BRI kB
AL AR S 4% SO [ B 4% 2 R 7O i 2, PRk Be 55 [ bR elA HL AL
EIWAERC IR Tz kA R, BEmA s e Aak i B4 S0,

@ See Rudolf B. Schlesinger, “Research on the General Principles of Law Reorganized by Civilized Nations”, (1957) 51
American Journal of International Law 734, p. 739.

@ ZUWEBETH. (EPRE), BELE 1995 4£R7, 5 11 7T,

® See Andreas Zimmermann, Christian Tomuschat & Karin Oellers-Frahm & Christian J. Tams (eds. ), The Statute of the
International Court of Justice: A Commentary ( Oxford University Press, 2006) , pp. 771 —772.

@ See J. Lammers, “General Principles of Law Recognized by Civilized Nations” , in F. Kalshoven et al. (eds. ), Essays in the
Development of the International Legal Order: In Memory of Haro F. Van Panhuys ( Springer, 1980), pp. 70 -71.

® See Andreas Zimmermann, Christian Tomuschat & Karin Oellers-Frahm & Christian J. Tams (eds. ), The Statute of the
International Court of Justice; A Commentary ( Oxford University Press, 2006) , pp. 771 —772.
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Fit A— i S U 20k F L 2R TR R P SRR Z ) DG FR Y R R T .2 (HLBE S [ PR % b
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PPARBR AR S G 10U 55 SN 7E DR ARPR LI BAT SRV E T, 52, AhEE A2 1 £ AR 38 [ ) S
Il 45 5% TR WS ) 8 FH S0t o ) P 2 55 AR A i P2 S B ) F b 2 T B 3 B L B G R

TEATEIEMESE T, BRSSP EANLE— 5 775 LLRAT S5 SRR ) — Ak A 0 o
21 6] PR 98 45 20 3055 B BAT LU SR IE IR B TR 54T . 53— 77 T i T35 58 3 FIARIE [ P (8147 7 1Y
PNIEREFR, HARRMUEAE T35 BAARRREAOC R MVE AR LR, M6 2ok i HT R A
DNRHER)— BRI @ fitl, AR A — BOR AW B N AR AR e s 2 oo fl . A2 %
b, JCERBAL G E PR L SRR QOR HAE <A 17 TR, EXAE T, Rk
GEILERTT VR 2 T B A N X [ Bfe 9 R Ll = A= e

BRI, — Wi AR M 45 A IR % SC B, WATAT S, R R 35 Ry 1SDS 4513 4R [
FEE Y BURE Hass 2, — ok AN L Rt 1T« PP 7R 8 [ B R 227 B0 o (B, 2R
iy, i BOE A E N A 20 A 2k, M 280 X OGS A IR IR AN . X
TR, WIS T AR IE E AR E AR R U LASEECE TR 5, 1SDS X A

@ Robert Jennings & Arthur Watts (eds. ), Oppenheim’s International Law ( Volume 1) (Oxford University Press, 2008 ) , p. 39.

@ APEMS . (EBREREAFEN AR ShHE S0, 8 CHRIES) 2017 4£55 2 85, 2836 11,

® See David Schneiderman, Constitutionalizing Economic Globalization; Investment Rules And Democracy’s Promise ( Cambridge
University Press, 2008) , pp. 25 — 69; Stephan W. Schill (ed. ), International Investment Law and Comparative Public Law
(Oxford University Press, 2010), pp. 3 -37.

@ See Anthea Roberts, “Clash of Paradigms: Actors and Analogies Shaping the Investment Treaty System”, (2013) 107 The
American Journal of International Law 64, pp. 64 —71.

(® See Santiago Montt, State Liability in Investment Treaty Arbitration: Global Constitutional Law and Administrative Law in the BIT
Generation ( Oxford University Press, 2009), pp.7 - 8.

©® See Anthea Roberts, “The Next Battleground: Standards of Review in Investment Treaty Arbitration”, in Albert Jan van den
Berg (ed. ), Arbitration — The Next Fifiy Years (Kluwer Law International, 2012) , pp. 170 - 180.

@  Técnicas Medioambientales Tecmed, S. A. v. Mexico, Award, ICSID Case No. ARB (AF) /00/2, 29 May 2003, para. 122.

® Wolfgang Friedmann, “The Uses of * General Principles’ in the Development of International Law”, (1963) 57 American
Journal of International Law 279, p. 295.
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@O See Andreas Kulick, “About the Order of Cart and Horse, Among Other Things: Estoppel in the Jurisprudence of International
Investment Arbitration Tribunals”, (2016) 27 European Journal of International Law 107, pp. 113 —120.

@ Andrea Gattini et al. (eds. ), Genral Principles of Law and International Investment Arbitration ( Brill, 2018) , p. 20.

® See M. Hirsch, “Sources of International Investment Law” , in Andrea K. Bjorklund & August Reinisch (eds. ), International
Investment Law and Sofi Law (Elgar, 2012) , pp. 27 - 37.

@ See Charles T. Kotuby & Luke A. Sobota, General Principles of Law and International Due Process: Principles and Norms
Applicable in Transnational Disputes ( Oxford University Press, 2017), pp. 31 —36.

® ZWARFT. GeEBERFREAPHERECR), 8 CPE%FE) 2024 4555 3 1, 55293 BT, See also Andreas Zimmermann
et al. (eds. ), The Statute of the International Court of Justice: A Commentary ( Oxford University Press, 2006) , p. 780.

© B (EREWAL) 5542 55 3 3K 5B 1 FCRIEE 2 SRIRLE AT E B 7E BT () 7 4 2 7o B 35 26 i U %o
Ui/ R AT
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@® See Christoph Schreuer, “Decisions Ex Aequo et Bono Under the ICSID Convention”, (1996) 11 ICSID Review-Foreign
Investment Law Journal 37, pp. 40 —42.

@ Klaus Berger, The Creeping Codification of the Lex Mercatoria ( Wolters Kluwer, 1999) , p. 2.

® Michael Mustill, “The New Lex Mercatoria; The First Twenty-Five Years”, (1988) 4 Arbitration International 86, p. 109.

@ Inceysa Vallisoletana S. L. v. El Salvador, Award, 1CSID Case No. ARB/03/26, 2 August 2006, para. 227.

® Stephan W. Schill (ed. ), International Investment Law and Comparative Public Law ( Oxford University Press, 2010) , p. 28.

©® See Aniruddha Rajput, “Annual Review of ICSID Cases”, (2022) 19 Manchester Journal of International Economic Law 413,
p- 437; Mobil Corporation, Venezuela Holdings, B. V. , et al. v Bolivarian Republic of Venezuela, Decision on Annulment,
ICSID Case No. ARB/07/27, 9 March 2017.

@ Haitam Suleiman & Hatice Akturk, “Theories of Interpretation; Islamic Law v. International Law”, (2024) 1 Yildirim Beyazit
Hukuk Dergisi 151, p. 183.
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@O Giorgio Gaja, “General Principles in the Jurisprudence of the ICJ” , in Mads Andenas, Malgosia Fitzmaurice, Attila Tanzi & Jan
Wouters (eds. ), General Principles and the Coherence of International Law (Brill, 2019) , p. 39.

@ Wolfgang Friedmann, “The Uses of * General Principles’ in the Development of International Law”, (1963) 57 American
Journal of International Law 279, p. 280.

® Gerald Fitzmaurice, “The Future of Public International Law and of the International Legal System in the Circumstances of
Today” , in Institut de Droit International, Livre du Centenaire 1873 — 1973 (Karger, 1973), p. 325.

@ ZRBEEEPREZD S (F 74 AU EPREZR SRS, U.N. A/78/10, 2023 411 H3 H,
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General Principles of Law in International Investment Arbitration .

Practical Functions and Value Reconstruction
Zou Putao

Abstract; In the context of the international investment arbitration mechanism facing the legitimacy
crisis, the application of general principles of law, in addition to filling the gap in international law, can
prompt arbitral tribunals to introduce public law norms into their awards and improve the status quo of
arbitration that is initiated only by one-way suits from investors, thus balancing the public and private
interests between investors and host countries. Since the public law paradigm views the international
investment arbitration mechanism as a mode by judicial review of the host state’s public power, the general
principles of law applied by the arbitral tribunal should not only regulate the equal legal relationship
between sovereign states, but also take into account the vertical legal relationship between the state and
the investor. Under the influence of the practice of public international law, international investment
arbitration tribunals currently have an inconsistent understanding of general principles of law. In the
context of the public law paradigm, such inconsistent practice would impede the realisation of the interests
of the host State and undermine the legitimacy of international investment arbitration. Accordingly,
arbitral tribunals should follow the systemic position of general principles of law in public international law
and make a clear distinction between general principles of law and other sources of law. At the same time,
arbitral tribunals need to improve the ways of identifying general principles of law in the traditional public
international law dispute settlement mechanism and pay attention to the comparative law analysis in the
identification process. In addition, in order to prevent the abuse of general principles of law, arbitral
tribunals should play focus on the role of the host country’s law, so as to avoid triggering new legitimacy
risks. China should clarify the applicable status of general legal principles in international investment
agreements and promote the construction of a permanent mechanism in the procedural reform of
international investment arbitration, so as to better safeguard the interests of government and overseas
enterprises.

Keywords: General Principles of Law, International Investment Arbitration, Legitimacy Crisis, Public

International law, Sources of Law
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