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visited 20 June 2025).
See Commission Draft Text TTIP-Chapter II-Investment, http: //trade. ec. europa. eu/doclib/html/153807. htm (last visited 20
June 2025) ; BRAS : (7EEBRECHUME PR TZRE EALHIAL . TTIP 5 F) b K s 3 RO ), 4% (E PR3 5 ik
W) W6, HEBOA R 2015 4FRT, 545 5T,
@ See G. Teubner, Juridification of Social Spheres: A Comparative Analysis in Areas of Labor, Corporate, Antitrust and Social
Welfare Law ( Walter de Gruyter, 1987) , pp. 3 —48.
® See G. Teubner, Juridification of Social Spheres: A Comparative Analysis in Areas of Labor, Corporate, Antitrust and Social
Welfare Law ( Walter de Gruyter, 1987), p. 6.
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@ P. Ranjan, “Using the Public Law Concept of Proportionality to Balance Investment Protection with Regulation in International
Investment Law: A Critical Appraisal”, (2014) 3 Cambridge International Law Journal 853, p. 855.

® See Inter Agua Servicios Integralesdel Agua S. A. v Argentina, Decision on Liability, ICSID Case No. ARB/03/17, 30 July
2010.

@ See Inter Agua Servicios Integralesdel Agua S. A. v Argentina, Decision on Liability, ICSID Case No. ARB/03/17, 30 July
2010, para. 215.
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No. ARB/03/17, 14 December 2018.

©® See Y. Shany, “Toward a General Margin of Appreciation Doctrine in International Law?”, (2005) 16 European Journal of
International Law 918.

@ See Metalclad Corporation v. the United Mexican States, Award, 1CSID Case ARB (AF) /97/1, 30 August 2000, paras. 109 —
111.
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@® S. W. Schill, “Deference in Investment Treaty Arbitration: Re-Conceptualizing the Standard of Review” , (2012) 3 Journal of
International Dispute Settlement 577, p. 590.

@ See R. Uruefia, “Subsidiarity and the Public-Private Distinction in Investment Treaty Arbitration”, (2016) 79 Law &
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Overcoming ISDS Legitimacy Crisis:

Developing the Review Method Based on Theory of Reflexive Law
Chen Ruohong

Abstract: In recent years, investor-state dispute settlement (ISDS) system is facing a crisis of legitimacy.
One of the reasons for the crisis is, by applying high-intensity review methods, some investment
arbitration tribunals vetoed domestic regulatory measures of the host state, making it difficult for the latter
to protect public interests. Some host states boycott or even withdraw from the ISDS system, which means
that ISDS legal regulation become irrelevant to domestic regulation. In view of the failure of legal
regulation, the theory of reflexive law explains the function limitation of law in a complex society and puts
forward countermeasures. Based on the theory of reflexive law, this paper discusses how the arbitral
tribunal may adjust its review method in order to overcome the legitimacy crisis of ISDS; firstly, when
reviewing domestic regulatory measures, the arbitral tribunal should adopt margin of appreciation and pay
due deference to the host state; secondly, the arbitral tribunal may consider reconstructing its review
method, shift from the traditional substantive review to procedural review, focusing on the “decision-
making process and quality” rather than the “decision-making result” of the host state. The arbitration
tribunal should establish the criteria for judging the process and quality of domestic regulation, taking into
account regulatory impact analysis, transparency and democracy, etc. Regulatory decisions made by state
who meet the criteria should be recognized as conforming, otherwise, the arbitration tribunal should
reduce the margin of appreciation and carry out more rigorous review. This review method can both
“reserve public policy space for the host state” and “carry out meaningful review of domestic regulatory
measures” , thus guide the host state to internalize the principles of international investment law. Domestic
regulatory organs are expected to become a responsible regulatory decision-maker, and realize “autonomy
under supervision” .

Keywords: Investment Arbitration, Domestic Regulation, Regulated Autonomy, Review Method,

Reflexive Law
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