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Cambridge University Press, 2013 ), pp.389 —456; also see Katharina Diel-Gligor, Towards Consistency in International
Investment Jurisprudence; A Preliminary Ruling System for ICSID Arbitration (leiden: Brill-Nijhoff, 2017), pp. 333 —451.
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Nijhoff, 2014), pp. 241 —349.
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Century (Leiden; Martinus Nijhoff, 2015), pp. 569 —889.
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® See Pia Eberhardt& Cecilia Olivet, Profiting from Injustice; How Law Firms, Arbitrators and Financiers are Fuelling an
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© FERAELEFEWR WA R EBRI N E A — AR m 85 U4, RIUE X il i R
TEANE SUIMBHAET7 20, 5 B 0F I 38 A ORI BR AR DG 539G VG L, BRI a2 1 1 Pl B A, A SCE R AT
EZR “WmH" Somfkfe)y .

@ See Berk Demirkol, Judicial Acts and Investment Treaty Arbitration ( Cambridge: Cambridge University Press, 2018), pp.7 -
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p- 295; also see Lauge N. Skovgaard Poulsen, Bounded Rationality and Economic Diplomacy: The Politics of Investment Treaties
in Developing Countries ( Cambridge: Cambridge University Press, 2015), p. xiii.

® See Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (New York: Oxford University Press,

2008), p.20.
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Multilateralization of International Investment Law (New York: Cambridge University Press, 2009), pp. 65 -117,
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The Reformation of ISDS Mechanism and the Return of the State
Zhu Mingxin

Abstract; The departure of states works as a basic feature for international investment dispute settlement
among states, which manifests that ISDS is in place of traditional diplomatic protection on procedural side
and private-controlled investment tribunal acquires the treaty-making power owned by contracting states
previously as a result of vagueness of investment treaty clauses. In the process of building-up of ISDS
mechanism, uni-functional orientation for dispute settlement and ensuing institutional framework are
unable to match the reality which international courts behave multi-functionally. Arbitral law-making,
inconsistent awards and imposed limits to state power come to the front, which present chances for
stakeholders to challenge current ISDS, especially about its legitimacy and legality. Investment Court
System pattern initiated by EU signifies a new tendency relating to investment dispute settlement, which
indicates states are seeking for return to investment dispute settlement procedure and the drawing up of
more restrictivesubstantive treatments offered to investors. Knowing the multi-functionality behaved by
international courts, acknowledging arbitral law-making possibility and setting up limits to arbitral law-
making through contracting parties’ political-legislative law-making are beneficial to structure a more
suitable mechanism for investment dispute settlement.

Keywords: “Return” of State, Investor-State Dispute, EU, Investment Court System
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