[ PR35 0% T3 5 38 A i B v 4 48

— X T CETA % & 7 i o 47

B E: (RBLEWEREBZFTHWE) EXFVAEA-LRELRKT BIRZITH L
Rty ahe ., & JEF| R A FemE R ZF R ERLAEL LI AR AN EER, (RAEMEX
E\EFT HWR) BAF VA TR EBALF A L 643 3T Kok B FR 3 5THL 69 78 k& &
MERYEAXE, PEEARNGERITKE, L5 RIEF B FRB AN G 22 B H) LA,
MR FAR G T FL P BT SR REFRTHTALERE] “—F R BIRYH EL, £
REXTT, AXEZZRAIASH ks (MBS WERLBEFRT HHE) AFAFHAEEK
FaftJp Loy F Rt ATk, RELCHHELALS A, Ak Eod (RAEMREX
@ ZFR HP L) SARREBRETAN AR TR ERL LG TRY A, ABRTTER
B0 B IR RS RIA Tt g

KER: (KBRS WEX2@EFT HWE) BUTERAZL BIFTFR APFAERHFE
“—ar—38" 433X

— 5l

T

(BRI SimERemasr A 5 hE)  (the EU and Canada Comprehensive Economic and Trade
Agreement, CETA) JERKHAMEIIEBME A B AL PE, T 2017 49 FilEs A%V CETA
ETENSIAGH 2 5 SR B sk, fE R 5 I R BT T A 2 B AT I B T AR ZE O Fr
XA E R T I . 2 BARTE T BRI 2010 4RI 2 1 BRI 20207 (Europe 2020) (g, Bl
IANRIE GRS 5 0PI E PR T e dE 2 0 & e @ CETA 48 30 35 N RECHANBRH, I

A, XMANRGTR B AR BB, ARSI PIIERT, XN TR T B R oA B 2014 GRS AR . AR
AR BARAT R R T R ZORIRY 2017 SEEZA SRR G ORI W — AR5 [ R 2 55 s LB
reE” (Wi EHHAHES . 17ZDA144) (R BEMEFFT AR o

@ See European Commission, “CETA: EU and Canada Agree on New Approach on Investment in Trade Agreement-Trade-
European Commission” , http: //trade. ec. europa. eu/doclib/press/index. cfm? id =1468 (last visited December 28, 2017 ).

@ European Commission, “ EUROPE 2020 - A Strategy for Smart, Sustainable and Inclusive Growth”, http: //eur-
lex. europa. eu/LexUriServ/LexUriServ. do? uri =COM: 2010: 2020: FIN: EN. PDF (last visited December 28, 2017).
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HER TN 4T, AOSER N 45 AR, AR S, CETA B3 51N iz,
AT B B S, ARIBARIE | BEORAP  DRER I A L R R 3 5 AR T ] ) i o 45

M FEEE, EFrE%EDE  (international investment agreements, 1TAs) @ f{45 45 M 20 142
00 A AUELHE AHHER K X 1996 45— AF ], ZBR4F 55 AU HEVE Ui R R 200 4+, i
A21 )5, SEZITHAGH A A S (Bilateral Free Trade Agreements, FTAs) 1 [X 15 [H]
ERL A5 hE (Mega FTAs)® JeA FAIFRIEHTRETY, KU FTAs JRA B E, B bRl % e 1) o
F® EUT AR K B EL B FTAs oy, (5 KO Ak fE 2w e Hp 2 ) ( Comprehensive and
Progressive Agreement for Trans-Pacific Partnership, CPTPP)© B #tsE [l A=A RKE%%, BHATEE
WEEZ Y, KES5EERE (B RTER S SR EKNECR Y E) (Transatlantic Trade and
Investment Partnership, TTIP) @ R34 H §if 435 ™ & LI, 1 (X2 3K R e )
( Regional Comprehensive Economic Partnerships, RCEP) HA#ARTEMIRA, HIIx e e F3E W
S PR BT E KR GE 2% . CETA CRASE M ESR 4, H R 5 IE K305 7 E PRk v
PRE RN 2 2 T A AR SRR AL, R, ST R AT ks (JLsE A h A 2 hiE)
(North American Free Trade Agreement, NAFTA) (a5t E 5y, HE R4 AL A R®RE X,
AT, ARG CETA X WEEA K [ Brai B8 MU A% 58 S i e i) & Je HAT B AN

MEARNEE, CETA 5% 515X MR 5 I RBUr DIAE 5 5T 40 2 52 A ) 1 B 2 4
EH . —J5TH, CETA XGOSR SRR HEAT 1 B 0 A€, il U Z A4 v 4 2y
SR P AR AR SURIRI O, LA LR A BE I sl U, JEX0 g 1 B b R AR A T
—EMRf . B, AN IERF#E (fair and equitable treatment, FET) £k ) & & e {E ARG
o B—I7, eG4 mfioeLll [, CETA KLU I A il B b B mil i 4% G e v ik 47 1
HORPRE, RIS T2 B AN E VR A R R R B & ARk [ PR B
A AL B A O ZN T HE Z PR, CETA 783X 7 1 5 i B2 AR 5 | g H o

AEET I, ASCHNER CETA 5535 “ AP AIERRE” FCRAR 5k Be il B2 A TR A
G3AT, TEMCERRN b BRA BT pih e M AR TR ) R R S S, IRt AR — P i BT
RIZ PRI AN i — " (BT R, Aerxd A4k 455 1) = PR W b E s R E A
PSR AT, RS F 25, ASCE 1S CETA B3 &b iy FET 23K, 55 = #5000

@ CETA #pE XA W, European Commission, “CETA Chapter by Chapter”, hitp: //ec. europa. eu/trade/policy/in-focus/ ceta/
ceta-chapter-by-chapter/index_ en. htm (last visited December 27, 2017)

©) FRICFE D E A1 & XGh # % P E  (bilateral investment agreements, BITs) F1LDL B % 5 Wh & (free trade agreement,
FTAs) RFEMERMEDR “HERT,

® UNCTAD, UNCTAD IIA Issues Note: Recent Trends in IIAs and ISDS, (2015), p.2.

@ (BRI R PIE) (Trans-Pacific Partnership Agreement, TPP) | (5 RV 5 SHFKER R ) (X4
AT RIE) i CETA S5 1E R I8 E 2 51 5 Wh e py B0 3R

® UNCTAD, UNCTAD 1A Issues Note: The Rise of Regionalism in International Investment Policymaking: Consolidation or
Complexity? (2015), p.2; UNCTAD, UNCTAD 1A Issues Note: Recent Trends In IlAs and ISDS, (2015), p.2.

© LHETE2017 42 JJCIESCR H TPP, 25 TPP IR HAL 11 A E KT 2017 4F 11 J] 9—10 H 7E M 2547 9 51 5 i I
S PR R RIERIEBE NIRRT (5K EAE K2 m gt R E) . See New Zealand Ministry of Foreign Affairs and Trade,
“ Trans-Pacific Partnership Agreement ( TPP )”, https: //www. mfat. govt. nz/en/trade/free-trade-agreements/ free-trade-
agreements-concluded-but-not-in-force/ trans-pacific-partnership-agreement-tpp/ (last visited November 27, 2017).

@ H2016 )ik, TTIP A58 L AR, SFEER A Iy ik )Z i — 25 M, See European Commission, Overview of
FTA and Other Trade Negotiations, (2017), p. 1.
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T CETA #9851 iP AP m i Uil B2, 5B A I FHABE RIS R, 28 DU /> 70 M CETA %
B (AL B QG F [ X A R 2% [ PR E 19 S ML

N\¢

— CETA #AETHHAFAEFBEX

NSO TE AR 8 M E Fr 2 AR EE P i AR FF B AR #E  ( minimum standard of treatment, MST) % B
K, VERIZL SRS ETER ZEE PR HhE h o AR FET FRIRFIMG . NIRRT, (HEw
AR I AGEAEAEIR 4 0 S K ALy — RO T B FH Y Sz ff e s 0 /Y 25k, T
SRR ERIE , K AN —h T LA RS A SO, © I R Rk X FET (4 P9 T
FIMEAWHEAT R A . TEIT 20 4R A4 BT P S2 i, FET & ISR SCA h— S RO A
FE MR T R R P 2% (4 308 TR RN ELAR R AP S @ AREE [ i R E A 3 S T PR
ki E BRI @ SR, FET BUMAOARRE . 3G . IR DRI L R 8 o4 2538 ) B AT A7 A
BRWAHEN: ., WIS FSEERE , FET HLI AT A8 RR A< 18 [ A4 HL AR ABOR o 25 |, AF
TAREEALA GG . CETA 89335 28 I 5 29 it FET R AT RE 45 3R 8 19 4 24 52 i
Xf FET 2038t AT TRMIE B & i B 0E, FEURIAEL T 5.

(—) RERHFAXFEE (closed list) K& FET A%

CETA 5 E RSB FEATT, % FET BOBESSMESH T T RRENES 26, AREiZs
B, RIBREER FET SOFHIBUATEIALSS . TH4a )ik, MRS ROE SR . DIR LW, S R E
TR HAEATY, I — RS, MUEmsE () ATRAERITSIHMY FET 3055 @

CETA WU 1 BT B BT BB M S BT FET WA IR R, Kb FET B o0 I8 ALE o 10
TZEAL, FFM BRI AN XA T N — I AR SCAS R T 40 i 1 i 2 FET (9 BARSIE, JFiktT T

O MR, BRI BTN (all-or-nothing rules) Fl “ = i A E M (non-conclusive
principles) WAAFXA, NAESEMFEE BAA1E2ES . PIEEEARORN (valid rules) , ATLAEIEE M. W “#i5E
PRI A B kB R A A9 & XT7E ., See H. L. A. Hart, The Concept of Law (New York: Oxford University
Press, 2nd edn, 1994) , pp. 259 -263.

@ See Roland Klager, “Fair and Equitable Treatment: A Look at the Theoretical Underpinnings of Legitimacy and Fairness” ,
(2010) 11 (5) The Journal of World Investment & Trade 435, pp. 435 —456.

®  80% FIZEAM R FLLLA N IE 518 4N IRAE B9/ #355K . UNCTAD, Special Update on Investor-State Dispute Settlement ;
Facts and Figures (Nov. 2017 Issue 3), (2017), p. 1.

@ CETA%58. 10 456 2 O : “— 7RISR IS A BT RIEIE, W RS 1 338 KA T2 BRI 5
(a) TR, RFUFAFITERRTHIEL R (denial of justice) ;

(b) FERBERBFAITEREFH, XTIESFEF (due process) MUMIAMEE K (fundamental breach) , f3% 75 = 547 B
)P X B (transparency) [ARAPEE S 5
(¢) BIR LW (manifest arbitrariness) ;
(d) DIBHE ANIE M F A (manifestly wrongful grounds), 40-PE 50, F gk o 22 #5400, JEAT £ XF B (targeted
discrimination) ;
(e) NHERZ W ER: (abusive treatment) , QA (coercion) . FRH (duress) FI#ZIL (harassment) ; B
(f) X422 TTARTESS 8. 10 5558 3 sk it — L RN RXS FET 55 Ay H A ) .
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HARFI2E,© JExiE 2 FET 158 103G By sk 5oe THLRIARRE ;s 59— 5o, RAT W “Wie” Fi
RATERY” SRR R X LY R IR A TS EI R E . R FET BRETUMUE Fh R SR
PR FIANEAT A Fp it — A0 BITAfG, (ELIX 26 22 5 [ PR 50 8 Ah 34 S92 A 46 O M B A 3 e FET 9 B
PRNAAHERL, #5721 FET SN AYSE FHARE, (Rt AR i 4 2977 AR 3 FET MU A % JROIR B0 | b 22
I SR SR B0 RS 2 7 1 S KR AR B3 1 A R 2

(=) HRBEFHEFEMAEL FET L4

CETA $Bm R BT H M A IR (legitimate expectation) A Sy I ) Wy A< [ 22 75 12
2 FET X 55 () EZHER R . 48 CETA 55 8. 10 4555 4 3HE, BB REh =200 1
ARIE WS | H B S E U TR E R (specific representation) 5 I 2 HRIA AR 4B
P PEATBAE R ARG, gE W AR S s AR EZ S 7 A R SRRk s |
PRI IE, CETA 9819 AR G S T I =S R N AR T B iE i FET X5 I 2
—, TR HAE R — AW AR E 2 i [ FET 55 i — MR IR B 25 BN R

B AAR IR H [ BRas B e 52 1 VR — R TR AR i e, ez a8 1 [
BRI EE IR 2 SR, A VR IR BR v AR A S B i R SR s B AR R P, 2012 4, R
FIVRRIF RIS BRSHH KA I FET frl iy W R . i FEEWRAE N B Nk — i
SRR AR e O A, RIMATEU T MBI A IR AR W IEA S i S, %0 i 7 [ N LT AR Bk
LSRN BEA TS o SR, 5 R S A A VR 7 A DR A% 4 i ] B oLy (International Center
for Settlement of Investment Disputes, 1CSID) i1 1] 5% B [t — B8 22 45 vp g8 7 2 J ik SEAAR B IN), F:
W AR 7 T8 I 8 0 3 (VR AR @ A 2% 8y, 7 DA ] A 325 T A ) 0 DO A v A 2 2
58S SR, CETA B85 155k A0 AKX A el APk BE B 00 & A 4 B bR i o X FE BE PR 2
AR BIRRR 5 I R 4 2 U5 % 5 B R AE T AR R AT O FET RN 9 4 8 A e AR B AR XA AT
IAE

BT bR M 32 205 IR TS E PR IR ML AEZE , By IR BIR SR E 5 BRAE M. Hoh
R YA AR AR TR FET JEATY KA e, AR 7 S e rbd b e th 3 T x5 7L, H
(RIS AE R R 0% 5, B 2 2R 3 [ 200 1) R 4% 98 50 0 R ik 1 7 =X, iR H B9 280 h
WS 145, X Gk R bR v Y B 20 2% JEAR T8 [ SE PR A AR . R PR IREE . BUA MBI R AR

O (ERTERZE, XEEREEHFIZRENTT T 2016 422 JIZ5500 CETA (2014 Ji7) WAL A% 5 BT A 1 8 A o
BN A . ARIEZRL SRR, TEAHRGE R NN ST I BT TT, SR RR R 5 g Uy A R B 5 e TR
A BO FET BN A A0 $EA 73T, LT 45076 FET AL A9 G DI FIBR H1 FET fpels

@ See M. Sornarajah, The International Law on Foreign Investment ( London: Cambridge University Press, 4th edn, 2017),
p- 398.

®  Electrabel S. A. v. Republic of Hungary, 1CSID Case No. ARB/07/19, Decision on Jurisdiction, Applicable Law and Liability,
30 November 2012, para. 7. 75.

@ See M. Sornarajah, The International Law on Foreign Investment ( London: Cambridge University Press, 4th edn, 2017 ),
p- 419.

® See M. Sornarajah, The International Law on Foreign Investment ( London: Cambridge University Press, 4th edn, 2017 ),
p- 399.
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A P A U g R RF AL A AOR - CETA 458 9% 2 45 068 7 3 ] A9 R M ol AR 48 1 65 58 93 19
1%'3%0®

(=) FET 5ERFI R EZ R 6 X £

CETA BIRE R WA & FET 5 EPR A BFHEZ A E R, R T 4% FET #50
(unqualified FET formulation) , RILAEZZSCA A FET BEATHIA RS E , WAK: FET 5 [HPr
LT CHEPRIET B RN EARET (MST) SFHEfh. fERPRE b, EPR T8RPk Y
FEAAR Y, HAR S M E R . A ZSRER TR RS, FFHX st gy
WA A I BATE AT IE R0 (opinion juris) J&, A REIE B b ~J LA LN @ 4F 4 [ Pr
LN — Y, IR MST B EAR P2 AT, © (0 — Bt & FE2 ml i Foh A2 3% S 3R K
LRI @ “JeIR " B “JE/RBRME” (Neer Standard) & H FXT MST HLI Ay 25
MAUE IR, JFXSARIE [ 3 i FET S5 I BAET Al (Lability threshold) 347 T /™ 4% B .

CETA 5 &R g FET USR5 MST #E475¢Hk, Al BRI £ 578 X ARE i 2 FET 5%
AIERAXERE , BEMTRERARIE R FET S5 p AR Il RIS, CETA %55 o 265K h B0 55 2
TR I HLE WAL CETA S35 57 FET A5 MST f95C R . CETA #5851 il A 0Ff
SRAIE I RE R (AN SR 29 A 2) AR 24925 T T)3d FH 4 [l i JEE U . © 0 A 5 % A e
Il B 2 G A T S TR B ik S 0] @ LR Y B 2 BT X R A5 2y P i FET MU AT AR ke, OF:
AGERTINE FET BUNR BRI Bk B9 — 00, @ TGI8 e AT MST S R FET KLU 4 57 4%
Al (HRDEREAYE, MR CETA $eREE SRR FET MU MST 44, [EIF AR LWk
B4 Sl DR AR RE AR ] FET I JC2052 MST 2GS, B BR85S B0 TR SCHK MST a5
PRI Bk A 4a 5T FET #1000 76 38 B J2: 75 52 1) MST 29 4R 247 76 R W . A A PP e A,
FET 7 £ R4 (R T MST, JEA 16 FET B R F 46 3R SE AR A e A

@ CETA, Art. 8.9 (investment and regulatory measures). MRZHE, XHoAIAgRE | 04, HEE ., AFLEME | e &
THZRF AR LU B AR I R SCAL 2 RV T TS AR UK B AR 2 BR3P, AR X i A i i e, IV 40 9% R e o o
HIRE A T, A B IR O AT S 55 i

@ See James Crawford, Brownlie’s Principles of Public International Law (London: Oxford University Press, 8th edn, 2012),
pp- 23 -30.

® SRR (A TFAERBRARIEINIEREE XY , 8 (PEESE) 2015 4£55 6 #1, 55 186 TL,

@ UNCTAD, Issues in International Investment Agreements Il (A sequel to the Pink Series) -Fair and Equitable Treatment, (2012) ,
p. 44.

® Neer Claim ( United States v. Mexico) (1926) 4 R. 1. A. A. 60.

® CETA, Art.8.31 (applicable law and interpretation) , para. 1.

@ Gold Reserve Inc. v. Bolivarian Republic of Venezuela, 1CSID Case No. ARB (AF) /09/1, Award, 22 September 2014,
para. 681. ZRMEFEIN N H 15 E PR PE ( Permanent Court of International Justice, PCIJ) AF Hi Y 3 4 # P& Chorzow
Factory case FITJE J8 A4 >0 1325 1% 24 5 400 Ay 1 ik Js )

® Total S. A. v. Argentine Republic, 1CSID Case No. ARB/04/01, Decision on Liability, 27 December 2010, para. 125.

© See, in particular, M. C. I Power Group L. C. and New Turbine, Inc. v. Ecuador, ICSID Case No. ARB/03/6, Award, 31 July
2007, para. 369; Siemens AG v. Argentina, 1CSID Case No ARB/02/8, Award, 6 February 2007, para. 291; Genin v. Estonia,
ICSID Case No. ARB/99/2, Award, 25 June 2001, para.367; Occidental Exploration and Production Co v. Ecuador, LCIA
Case No. UN 3467, Award, 1 July 2004, paras. 189 —190.
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ANEH] MST Sefig B FET, i ZEARHE FET (347 1A 28O0 H R 7 i e @

FY: L, FET 5 MST f5C K02 FET LN Al [ AR, CETA 8T X i e A28 H,
AU T AR AR A HLI) f o el R 2 D7 T 4R A — e Ry s ), AT P BB AT (B A [ AL 114
SN AGH [ i3 B FET SC55 B TTATARE™ A2 SCHERZ TR

(w@) FET #L0 % & 69 3h 5 KR AHUH)

CETA $ Rty 7 —%& FET MBS L, RIMAEMATrim: Bk, mEWiE T
—TRE A 253K (partial ratchet clause) , MUEZEZY4 )7 JE— 475K FET AL B9 HARREAR 2 15
I 0 S AR R — 5 R, X ARE [ 1 #5838 S it FET 19 SC55 Ju It A7 o A, —J5 ]
DIARSE RS RAGE ] FET S5a /53— it nl x5 P 200 S i 710 2 i 2wl | AR
AP SOE SR . PR LW E mEURE RS R AGE i S FET SC55 1 BAR SRR VR T
R/, HR, CETA H¥EFTiHlE T CETA BA 22 01 2B FET MUY Bk iR 12 .® CETA T
RSS2 2Tk FET BUUAH GRS ) CETA G 2 R asifATidl, i CETA IRGZ 4
PR MR REAL, X BT AR A A TR e

TEIEFORLIN e AL PR T, AT UL R, A CETA F95 R A T H P 006 L9528 1k,
B FET FLNAR BABERA At — 5, &I SORE 1) FET SruEn] IVEY R el /N % ;
F—Jr T, X5 DARIE AL AAZ A FET MU h3S T8 N 4s . CETA IR & & A4
RAEBORARSE L2 FET MU A K R TT 1o AR A5 e R DIAE 4 2952 Rl CETA HAb 2530,
BEAT BT X — D AT TR A R REHLR B & PR, R 5 I S RBU7 %) FET R R Ok & g iy
FKUNEAFTERE

SR B, CETA $58 511y FET AL 7S 5 R ) Bn 450 5% IS AN 45 B P38 5 B ) B il I
X RN ) S St A 2R R AR T AT 1O, SR E AL S SO A T — Oy FET 24,
THE SR [] I SRR F) R R & Jie S5 AL MR DU F) i A O e, T4 249 [E1 78 FET KLU 35 42 3 7
WA EON R . SIEFER, PhE R B EREBCIWE, 125 FET HLUWAHSC ) B A R
WTF IR, 2520074 ORI BE MIEAE ph AR BEVE Srdimfifp RAUAR BEA T 1 — 2D T MAE o e, BK
PG INERBTTAESE ML I E W AR 4 Ja , T34 i i B 5 2 57 22 S LA TRl 300 FET MU AY %

S R, fE ARPURIASLRIERTT, CETA 423 &AM FET L5519 [FIRT, ok Ak ff
BOBE S AR RE S PEXT RN AT BT A K SR R B T — s 25 1), [N ERAIE 1 46 2977 % FET B8 A%
JRBIIETHRAL

O See Compaiiia de Aguas del Aconquija S. A. and Vivendi Universal S. A. v. Argentina, 1CSID Case No. ARB/97/3, Award, 20
August 2007, paras.7.4.5, 7.4.9, and 7.4.12; Tecmed v. Mexico, 1CSID Case No. ARB ( AF) /00/2, Award, 29 May
2003, para. 154; Enron v. Argentina, ICSID Case No. ARB/01/3, Award, 22 May 2007, paras. 258 —259; Lemire v. Ukraine,
ICSID Case No. ARB/06/18, Decision on Jurisdiction and Liability, 21 January 2010, paras. 253 —254.

CETA, Art. 8. 10 (treatment of investors and of covered investments) , para. 3.

CETA, Art. 8. 10 (treatment of investors and of covered investments) , para.2 (f).

CETA, Art. 8. 10 (treatment of investors and of covered investments) , para.2 (a) to (e).

© e e

CETA, Art. 8. 10 (treatment of investors and of covered investments) , para. 3.
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= CETA BRETHRRE ERHE

CETA $5 5% 215 75 Fr vy i ORE P FAILHI Jy TR AT 1 B SR, AR b el 1 KB S5 & RAE &
IERREVREZ S fi e LA (Investor-State Dispute Settlement, ISDS) A Gl[HE . 2 2F ISDS #;
RIGA—Z, B7 IR T WS T S5 ) o XA 4E 4 /)N 1SDS 2 35 i (0 F . BURN 4R BT
SEAT RS T AN EZ ISDS LI PR Y it A A e 2l 2y, CETA 5 5% 7 1 4 54 FH I8 i
FBL? IFHE TIRWIRERT 55, BIBCS R e I AR 4 58 P i SR BT, 20056 1] R 3 ) R 5 7
WK, T 60 HNFFRBERT ;@ Bt ml i fE 2 2c e i ok 180 H S, SR et ik,
PG T A] BE R 1] AP AR BE 4 2 AP EIE SR Y AN, B R R E KA T L Z R (frivolous
claims) , CETA #8854 % [ TN AE B B 57 I0R, 2R 30 [ A A AR 8 3 1 A 8 v oK B I ke
Z IR OB EANRE RS SR O I AE MR T R L R

£ CETA #9855 6 T4 im i g (i U d i, 98k e ol B R HoAZ O T e . © ARl B
E (B S5 0 A RS E) (EU-Vietnam Free Trade Agreement, EVFTA) %% & 35 QR KR A
T TTIP a4 R0 (LUNEFR “TTIP $2227) A M, E%EF] TTIP 4253 4E EX
FL S, MR VE N 4R 27 20T 0 EVETA 75250 R IR 520 0 45 77 T 955 T CETA, [Ktk
CETA #8347 Bk el B (A5 06 TE . CETA 598 ik e thl B 32 257 T B P #0 R
BLHI PR S o X T2 i U7 S 436 A 53 2 I A 58 B Yo 450 ¢ 4 iy — 3B 28y 19 1 G 150 98 Ak
MR, BT Be b B G dE S B EE AN EURHLE, USRS E | BTN [ 4 A B EE i D
AR/ (division) X RAFSEATH B, HAETH, MEEM VR BT U598 # T
1965 4F { Tt vk [E % 5 b [ [ R Z A3 948N 24)  ( Convention on the Settlement of Investment
Disputes between States and Nationals of Other States, DA TR “ (ICSID AZ4)”) F11958 4= (&
THNKPATIMNE R A LA L) (PR CAARNA)”) .

(—) waAP A

UEAERXTBUAT ISDS i RYMIF 2R D T2 SEE S B | ok —BUE S IR T

CETA, Art. 8. 18 (scope).

CETA, Art. 8.20 (mediation).

CETA, Art. 8. 19 (consultation).

CETA, Art. 8.22 (procedural and other requirements for the submission of a claim to the tribunal).

RN (WO (E&W&GTR S e ) R ER R FoEm) , # CEBRZTAFT) 2015 4555 1 1, 5574 T,
CETA, Art. 8.32 (claims manifestly without legal merit) .

CETA, Art. 8.33 (claims unfounded as a matter of law).

European Commission, “ EU-Canada Trade Agreement Enters into Force”, htip: //trade. ec. europa. eu/doclib/press/
index. cfm? id = 1723 (last visited December 30, 2017).

European Commission, “EU-Vietnam Free Trade Agreement: Agreed Text as of January 2016”, hitp: //trade. ec. europa. ew/
doclib/press/index. cfm? id = 1437 (last visited December 30, 2017).

@ European Commission, “EU Negotiating Texts in TTIP”, http: //trade. ec. europa. eu/doclib/press/index. cfm? id = 1230
(last visited December 30, 2017).

[ERSEORCGRORCRONGC]
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TR LA AP 53 1 2 IEPE S TR @y 8l B Se b PP %) 1SDS #EA7 5557, CETA H%8 % 19 #fisr 1
DX T A ST AR ) B AR AIL T A SR AL, AL ORI 2 A0 B PR BB AT AR
S 7 HLH A 5 BA BRI S N2

L i 1 B AT

CETA BT84 HUE B H B EUE AL i CETA BRE Z Sl A0 15 AR R 4L, AR S
4, AR BRSO 3 24 A EE 53 ZH R i /N B 1 44 ARt E Fl 5% A o B i
H/NEL G P BRI S BTy AR = R A 1 R, A el B3 el 45 = 1 [ AT
CETA hEEE i A AT AL 5 PUIAbRHE . 25—, [EFEFRE. FPRUE 15 24 i 53 P AL 35 4 2 X007 [ 1
%5 N, HONS AR =FER; 57, SObniE. MEE R R w5 e HAS [ AT RlE N B
MBSO IE RS 0=, AR SARE . PR O B 5 1 [ PR A YA T TRAT 22 AR Ll
RES), (EREPRECREE . PR SE Sy k ul A OGS B i DR 05 0 HAT Ll BB 75 S, OAR B bR
AR 1 5% 7 308 511 [ PR A 7 Y S e s A T o A . @

ALAE Y, CETA fhEUE M5 A e AEAR v EEES IR T WTO _EURPLA AL AR MO, 55 34 fh
R IR O TR PR 12 L S RO RE T BOKF-, - A B LA R Bt e 8 Bl 7% L e /N2 g A0
TR, RESIERIE I E R, Za R AR E BRI BRI A IR 55 . b, BREH
BRI R B ANBGER], AR Tl O bR R DR AR — Bk, s PR i 2
FAAERY IR —BOIRDL , A4 S fifp R S5 ke G A 1 P32 RO 1R A

AMPEE NN, FEMRUE B 4 AR 4 R UM 5 19 CETA BR 5 2 01 ok BB AT i 1 0
T, BRETLES GIEIE AT, MEUE O e ELR S A7 Rl R i 1) 2 3 [l — 7 T 5 43 ¢
HTAFMALY HIEWNEPREEGE f  ZKLPUIE - ZAK (Anthea Roberts) BT, FERAER BT
SR GBS R BT A S ke rh 9 0 4 240 ) A ] A OUR By o — T T, 40 249 4% 538 3 DA L ] 45 ¢
R, BB R AR A Y, DRI E 4 2 I S0 5 T e 2B 4 s figp R AL i DA TG £ A e
b B F I BEASIRAE Hu M B RIE I 26 2, AN ZRIE [ — 07 5K 4 “ REMEAML”  (systemic
pro-state bias) o 53 —7J7 I, Z4FLRSTTAER SRR B B0 AR BAR N R TE R B URTT, (EAEBHEL
el BT, AR R 51 AT 58 LT HAAE BT 4 gt B AT, DR 0k — ] R 7 0B A A 57 P B T )
T A B4 E Sy, MARRIE E S0y, M 2E 5 Cr 30 MU E FE R A A2 LA 45

@© See UNCTAD, Issues in International Investment Agreements Il (A Sequel to the Pink Series) -Investor-State Dispute Settlement,
(2014), pp.24 - 29; Tsai-fang Chen, “Deterring Frivolous Challenges in Investor-State Dispute Settlement”, (2015) 8
Contemporary Asia Arbitration Journal 61, pp. 61 —80; Gus Van Harten, “ISDS in the Revised CETA ; Positive Steps, But Is It a
“ Gold Standard” 7 https: //www. cigionline. org/publications/isds-revised-ceta-positive-steps-it-gold-standard  ( last visited
December 31, 2017 ) ; Piero Bernardini, “Reforming Investor-State Dispute Settlement: The Need to Balance Both Parties’
Interests” , (2017) 32 ICSID Review-Foreign Investment Law Journal 38, pp. 38 —57.

@ CETA, Art. 8.27 (constitution of the tribunal) , paras. 1, 2,5, 6, 9.

@ XEATHMEASE (EPRAIN ST BRI RIS th R 4851 sUE RS SR TR LS S Bk ER . e
D TE ST VR OR A% P A5 ) R 2 i HAAT A, SR B IR OE TH0#% (CETA, Art. 8.27, 8.44.2)

@ See Stephen Schwebel, “The Proposals of the European Commission for Investment Protection and An Investment Court System” ,
http: //isdsblog. com/wp-content/uploads/sites/2/2016/05/ THEPROPOSALSOFTHEEUROPEANCOMMISSION. pdf (last visited
December 30, 2017).
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(14 P 1 B,V

2. (hERBE ARG A T 57 B

CETA T B L3 09I 57 H AR 2% (retainer fee) FIGTRLHEIRAFALBIT I 2R H] (fees
and expenses) B — 7T, 42475 [0) ICSID Fb-BAb LI S A2, R il e At B
i A TR Z BB T2, BABUSIH CETA BRAEZ R &fiE. H—ri, iR mEksE
AR AL AR N B B, S5 AT (ICSID AZy) AHSE 3R PRI RS 22 1 b R A R4 2 ] . @

IR HEAHEAT: 9% 5 A SRR ZS G TS5 BLIE G 5 T G MR I sl S, L2
AR AT 0 PR A 51 A IE JE A THR TR AT I 55 (e, DA 97 L Ak B3 SR 3 Baselie AT i
WP E WAL, SR A EGRIR ARG [, SR PR RGN IEYE . CETA B
X BE B D3 P B A T LA R, (HRRER$ 3 1) TTIP 228 o, BREEXTIZ 00 9% FH 110 B 7310
N WTO FifthAILKE  (Dispute Settlement Body, DSB) _FiRHUM G BEA TR =0z — (BI%EH
#2000 KKIG) @ ANt CETA B4 2 5 S BT 2 R IR, J0V AT B XoF 4K 00 208 15 A 3 e 1k
ASEARA: T B 55 AR VR DR O A B, TloxE A A B A B3 97 K 2 R (R I -«

3. A HALHI

HBANERIE B R R — N, ASTHSUTAE. AR 3205 S — [ ] R 3 A Dt
e, AEIIAR . MPEE T ST B, TCSID A5 A ) R HH e o i Bh 1k = 45 @

XHW%EMIWME(Eman%ﬂ SO R/ R E T DL A AT TAER T ©
CETA R i A5 M iz 1) TAERR T J5 T AT B KR G5 5 AN A 2 o) D 7 4 249 07 X 45 % b
VEAGAT SR L, e o B2 A e 7 M RN 28 IE PR 0K 1 — 2 5 Ak . ® B T AR B TAR 4
AR5 D FRE 2 B 5 B 3 55 iy 1CSID A 45404, —J7 i, 1CSID B A5 ab A4l (45 R A 2% FH A
SEY AHSCHLI 4 B E W 55 K 71, 58— 7T, TCSID Bk 45 4 1 Ay i 38 2 b 5 Ak 12 A3 7 IR

@ See Anthea Roberts, “Would a Multilateral Investment Court be Biased? Shifting to a Treaty Party Framework of Analysis”,
https: //www. ejiltalk. org/would-a-multilateral-investment-court-be-biased-shifting-to-a-treaty-party-framework-of-analysis/
(last visited November 27, 2017).

@ CETA, Art. 8.27 (constitution of the tribunal) , paras. 12, 13, 14, 15.

® TTIP Proposal, Trade in Services, Investment and E-Commerce, Chap.2, Art. 9. 12.

@ CETA, Art. 8.27 (constitution of the tribunal) , paras. 8, 16.

® CETA, Art. 8.27 (constitution of the tribunal) , para. 10.

© BREAE TTIP 425 h R R BT AU HARE S . SRS, (B S8 A o 55 Hhe ) $5T 31 7E M J7 e 3k
B, VRAMUE TARERBETE R TARRET (working procedures) NS > 5% 2 G it R LI AH — B, REUE I RE B9 T
VERRIF I BB AR 20T FIRSS . | S BOR RWZE L& (RUTIRS S/REZR ), HHAHENS CEUT
CETA BRG &R 514y) HUEAR. BLoh, EVETA XA HAR TARRRIF AT 1R, B AN Ah 3R e il b3 38 e 7 L B 44 )
Z: I, EVFTA, Sec. 3, Art. 12.10, 12. 11, 12. 12,

@ JREREWReA = —J7m, ffﬁfﬁgﬁfhﬁﬁ% A T I R e v R e, AT SR B VA BE I (investment court
system, ICS) BEMERBUSH; J3— T, HIX TR S5ilma 7 B gt it S RIA R EE ST 259, CETA 424 )5
AR A PRSI H A BASRR R RGS R AR T M 22 IR RN, R TR X B A R M M g B 1T ATt 2
T,

® HHECI S, EVFTA [(ixe “ZRM0” — 7 m Al 7 e a6 E 52 MR G Ia Jo vk ik s IR A B0 i fE S R, 55
— 5 AR 78 98 57 ey A MO 2 (4t 1 T B e 03

@ Regulation 14 (1) of the Administrative and Financial Regulations of the ICSID Convention. See CETA, Art. 8.27 ( constitution
of the tribunal) , para. 14.
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55V A, BRCE IREAE RS, R (AAAZ) B (ICSID A2) R APER BRI 1 &
NS HAT?

BRI, CETA B RUE SR B SR RATAETE 2 X CETA #5058 31y [l 48 fh R 2 i
SUEAT . B o7 LA EALA X B AT TR, O IR i A N IE A PR A T R
R T CETA B84 v figp DR AE 5 T B S 100 ATO (R BhAMRHLR i 55, PR B T —defe e fh il >
152, BA U ARA L.

(=) Lifpunl

URHLEI ST — A SRR H Y, B LB IEA R IR I 0 R R IA Y R
G AL ST E RG] 32 R O AR e — Bk . 2 T — R A AR T R A £
FIFUAE . B 7 B R ML 8 BB R HE N — A B 0T (R JE 3 e AT S T A Y R IR S AR
(standing body ) ,@ DX I, CETA %% 1k B il B 46 B2 b VR AL 09 [l e, @ sr 78 1 B VREE .
CETA LRGN FZNASATE . LUFRERGHLT oy =48 B 2Lk /N, X i s FH 5 T A
B DR . RPN ] 0 5 SA G R I PP R E B AT A B, URE T DALERE | 1B D s
R IE RS — 8k, TRl IR AT ARYE CETA B5 28 S AHOC RSO 221 ml R BE S W . ot )
X P EE R ARG BR T 1) EURBESEAT B, TS TR HABEI R P o A . H a8 el ik
BERR R, ARIEEAEE T BUF, BRI MERER R A Z HR 90 HN, EiFkER el i
LY S CETA LFHLEIEA LLT 75 T A RR A

1. g

FHICAT#EE, CETA X} FUREE RS ZHEOh A, FZHE T FIREM BRI &
JRPESFNES, —Sn R AF CETA KRG Z5 2l J5 o, il an ik LA R AR B SR . $E LF
AR . R EBE S BRET . B UREE R AP N AMER Y . B UREERLAIN ST . B RS
PR, Horp B FUREE A B R A EL.© EVFTA 1 TTIP £ 58X ik 26 [ B A PEAE R e, (A
CETA JFRIA o X —J7 T I 7R KR 5 I KA X5 EURpL] By sr AR 58 ikl — 3, ERZ
SRR EARIRAFAE AR AL, 5 — 77 THNUBLF- 2 B Ik B A TCS R D0 i % 77 1o i AS AT 56 4 3
TR

MIEEBERT A, “RFESHRARERST @d & BIFERNIE T, CETA BEZE RS
“HRS SRR AT WO AT B J5 P OYE N 1 AR IR BT XS LR
BLTI A b VRJE i 7 Bt B AR PP By ] AR 45 29 J5 52 58 N i B 2, CETA $0% fhaiE 19 b JraL il
ARt —oest, MNA BRI & REas ], AR H g PR A i R

CETA, Art. 8.27 (constitution of the tribunal) , paras. 13, 14, 16.

CETA, Art. 8. 41 (enforcement of awards).

J. A. Jolowicz, On Civil Procedure (Vol. 12) (New York: Cambridge University Press, 2000) , p. 293.

UNCTAD, “Special Update on Investor-State Dispute Settlement: Facts and Figures ( Nov 2017 Issue 3)”, hitp: //
unctad. org/en/PublicationsLibrary/diaepch2017d7_ en. pdf (last visited November 27, 2017).

CETA, Art. 8.28 (appellate tribunal).

CETA, Art. 8.28 (appellate tribunal) , para. 7.

CETA, Art. 8.28 (appellate tribunal) , para. 7.

CETA, Art. 8.28 (appellate tribunal) , para. 8.
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2. FUFREERL L AT AR AE R A

TENGUEAT T, FelE B0 IR AT 2R 5 PR BE AR 2R LT 220, B s 51 i B4 44T
FA AR MR BUR R F LR . (EARERE IR, CETA Rz FilE B i Ek i iY
R SRATARE R R B A5 3 B 4 29 50 BN 2231 28 53 i f D 1) S BT R — 3, EVFTAY FIRR 3 i
TTIP $2 2R e DR AL W AR E P “Rm alkm 07 MERGRS, SE 2 I H AR,
WTO XF I FHLAA A 5 A4 KA AT AR v AT T AR ALE @ LS B JE, CETA iz
B 5 R R B K RIS BRI T IX ], AT LA R L IR BEAT AR AL, X PT Re R 5
Wi b URRE R BRI A S R B R . AEAT , DURFI AL 17] 1 AL 5% A2 Kt
Xof 45 24 ] 5 A A H B L URE Z (R A T P Al e A EE RS A, TR R T AP SEAE R R B
TET BE AR 5 M TR B EL ST M, WTO - URALA BI R BIIE .Y AT =, CETA xR A A b iF
JGE S VAT ATRE , BOBHETIS A 4 2407 AR CETA BEG 2 0 S R SRR a T A5 B K &
AL

3. ZJbESR

CETA X} FREEBIZR MM e BN TR O —Jrm, Mk & mz Bl 10 Apy,
G — T U RE BRI EVRIEOR, W EUE R TR U A R, EVRE R N AR
ey J3—TJ7iH, BVRBERIST BN RL, A ATATE kB A PR A i DRATLAG) BN N i
JEME A A MBS, MR E R e S I A . Rt, 3& A (ICSID A2) Jo (fihgkfe
FERLIUY AF B R AN RERE TICSID R 22 0l 234l 18 FHIRG [E [E bR 51 51 22 51 25 (the United
Nations Commission on International Trade Law) P00 (DA Ffaifr “ (UNCITRAL 80" )
A CICSID BEAERIREI ) Z8dE (ICSID A29) Ko (P ALY AE i i 80 A BE Rk I PN v B
RS ENEE B BEXT PRI AT L T T A, i SUT LA BB B S i S A 380 Xof 8 Db AT
Bt A 2R PR BRIE - REE RE A 42 i X B I HEA T AL, o m] DAAHEAS AR Fi B ez
PR DB AN S HAT R R

4. BUREE S H B EIE Y OC R

T H VA RE AN RHLEIE 1SDS B s AN A S B U 1), R TR AR E A e R
WARRF B REE , 1T BRI B O SRR 2 SRR B E o AR B RBILTR % B 1 8 R 52 B
SREA,© TR R A LA P50 O RN B R 4 2 S ek W AR T % L, R URBILI R BE S B

@O EVFTA, Sec.3, Art. 13.7.

@ TTIP Proposal, Trade in Services, Investment and E-Commerce, Chap.2, Art. 10.7.

® Understanding on Rules and Procedures Governing the Settlement of Disputes or Dispute Settlement Understanding (DSU) ,
Art. 17. 3.

@ See Mark Feldman, “Investment Arbitration Appellate Mechanism Options; Consistency, Accuracy, and Balance of Power” ,
https: //papers. ssrn. com/abstract =2713168 (last visited November 27, 2017).

® CETA, Art. 8.28 (appellate tribunal) , para. 9.

© HL7E 2004 4F, ICSID {X] [ B RFRAPER S REHEAT T SO I 78 BEA $E e il B iy L3935 L UFMLH . See ICSID,
Possible Improvements of the Framework of ICSID Arbitration, (2004), p. 14. [F4F, EEF S (LXK BIN—pEMN—F
FAm%SE)Y (Dominican Republic-Central America-United States Free Trade Agreement, CAFTA-DR) 1,1 Y45 H &
SEHRANA K LRHLE] . 2 0L CAFTA-DR, Annex. 10 - F,
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JRCR B B RRRE (Y B S T S U I BR E BEBEI B B Y AR Y Bk B A B
VRBLH, 45 2 AR S HE hl FERE SR A X URBIL AT O B 3 Pk B i — 8y, 9 W i fip
HE 0 SO R SR PR BE I BE @ X PSR HEAE EVETA | TTIP $2%8F0 CETA s {43,

ML EE, CETA L URKEA (AL DU A R0 £ 1 HE IS FH Rk A A R D7 i 99 8 2 DL B
(ICSID 22 24) #3551 4505 (1) FHER S TRTFA LWL, ® R E n] 0 U 78 37 50 E i
AT T H A Y HF 2, BR T ANREH A PR R ORI B S S D, CETA LifRgEn]
DAXH PR B A E IR IR IR R AT . PR NSRS L3k “REiR™ A “BlE” SERE& it
AT RIS, WA A EY RHE AR S BN, B50hY 1CSID U AR T R P 3% B e )y
FEX AR P O E AT o A . DSU W8 WTO e tLAL i) o £ 3 [l R S 76 3 H i 7
T, WA RRSH A, EVETA F TTIP & 22 R0 # A yE BE AN BOR E . CETA b rEEXT
JEE 14 22 SR U A AL A FRAR BT CETA A 7 51 98 06 O A R 3 S Ay [l it 3K IETR  4E4P A SR E X
SR OR AP 558 FAR A e AL ) AR ) P14 o

EREE, CETA WU EEES DRI G VR . MU E | o 20 i Rl 25 J7 T A ] 52 22
HE—2L, A B A RIE 2 5 SR ZE AT R . T i BRE IS5 AT AR vE A
B SO STPLR . B R A B, AR R A E R R SE A M Ak A, RSB
g R B2 S2 S B 7y (double hatting) S0 B il i 1) £ b 5% ml ] 45 21— R R RO 22 M . 4%
R—HEFIE AT R, B DR E o) B HARSEARSE B, RIS oL, e —A4
SPERELIC TS eGSR B &7 IR RBL DA i ERRE , o2,
A fep S S DR PR 203, TN 4 3 7 (U 55 B4H

5. YRR 3245 51 FR il

EVETA® FI TTIP $2 52 O HUE T LR BRIE S8, xF EURfE s BB S . 5o — 05 i B,
AR AL L VRPN L URRERR I S F 1% DL ML E B9 BRSO 2% HIAE N B PRIIE G o EVITA JER X IX
MR B 5 1) s 7 SRR ROS TR AR . RIVER SR BUREELE A 2 09 TARRE Y h evr s, W
A LUREER) A BGER, BHrs AR, Nk, RIS, LIURERE b al DUH AR IE
< AR BRRR il S i — J7 L URMORICR , X i J7 (9 LR TS R . CETA JFRUE I

@® European Parliamentary Research Service, “From Arbitration to the Investment Court System (ICS): the Evolution of CETA
Rules”, http: //www. europarl. europa. eu/thinktank/en/document. html? reference = EPRS _ IDA (2017 ) 607251 ( last
visited December 31, 2017).

European Commission, Investiment Provisions in the EU-Canada Free Trade Agreement (CETA), (2016), p.4.

ICSID, Art.51 (1).

CETA, Art. 8.28 (appellate tribunal) , para. 2.

B, T CRANE AR M, WA T AR TS SRR i A A R 2 A R B B R, A RT RE R X A TR
FEVAT PEA TR PR A A0 A T A A it . DSU MUBASEs WTO |- RHLAG Y B 25 30 B BR 2 78 WTO % 58 4 BT 1 vk A A e
i IR AL, 26 [ G MBI Morales v. Yeuster TEiE FIFFRIT R AfE AR MERS 46 11, BARERE N RET
VMRS 2P FE A AR EEA T A 0, BN B EHR (clearly erroneous) | WEJH#EEAL (abuse of discretion) , {HAIA
AEHERR X AN S8 A T A T REPE , B F ik A A 3 S 0 VR ECK T R . AN IR I AnT B, 31 7
RO SL i F HRZRATE A H A (plenary) ai il fF & (deferential) XA FRUEZ —. See Morales v. Yeutter, 952
F.2d 954, 957 (7the Cir. 1991); J. A. Jolowicz, On Civil Procedure (Vol. 12) (New York: Cambridge University Press,
2000), p.502; Joseph W. Glannon, Civil Procedure (New York; Aspen Publishers, 7th edn, 2013), p. 1176.

©® EVFTA, Sec.3, Art. 28.6.

@ TTIP Proposal, Trade in Services, Investment and E-Commerce, Chap.2, Art. 29. 4.

© e e



EfREAERRREPEGE

VFRPRIES: , A _LUREE R BB T id 22500

BORMERZ R P B Sl B URHLET i Bl R, 2 1SDS LR ML il e S 1 8 8 A .
CETA XA SR HE R 58, (AR P2 HlE . I i)y G 2 B URRe AN RSS9 B L URpL ]
HORPERIEZ PRSI RLE , BA R, S0 Bem BN EVRPL AR B0k H B4R
ZRIESIAE ., B EE, BA LR B H BT R BTSRRI DU qb ) T ] 32 5]
P AL SN — 2 AR REIR I E PR IA LA, W o ik e Ak B4 s 1) i AL 22 50 4FAR
VLML R AL BE . B ASGEBET 2 Dhsm il o RS 598 1k e i B AR 19 B0 IE )k e vl A
(S E TR g W12 1 14 92 B 2 R 320 25 e vk B S 4t 17 S s 5 L O B A @

(=) % #% % %% (Multilateral Investment Court, MIC)

AR 1SDS BUEIFR (A8 T RGHAERL T BIBHE kB, L RHEC A TR S 2 B 50A B
FeFe BVRALA . 57 2 30 $% BTk B i DR AR T 2014 4R 2015 4F, BREZER ML L 57
(trade for all) Sy 5 5y S EGE MM, © WG RS CSE 5 1 H 2 IRk B, St b
PH—2 . G mB R P m g Lm . — HSCE, ZAEhABCA BN 5 1CSID -2 57 UK
B 5 A4 [ B e o &, A7 B TR TR 7R FE BRABESERLIN G E  AEEAL nEER
R 43 HI7E CETAS Fl EVETA® [ty HAR S 20N ek af T 5 20300 22 HE R %

CETA BUE, 4529450 NS HAM S AR IL R 55 T, DBt v e AL i el 57— A~ 2 8058
T A L URBLE @ — EDRR ST X R 2 L], CETA 4G 28 52 B Y P iy X Fh 2 30 AL
AR S0 SRR B GEBEM L o I A AR B 7T PE 4 [ ) 4 JAE 253K (socket clause)
TEFE PRI LSBT L, SR AR = 20T LA 6 275 Bk = 4 2 TR S T BE T BUR S
HRZ .Y B (RRZINEFERD) Wfier, RO REN R 20 5% 5 i
FERVEFEAGER . 0l G AP R D AT . MBS R AE L PAT . S O ELL KB
i AR S R 2 A R o U B R B o B 0 2 i 5 9 1k Bt e — NI S A AE 114 S A R
TEIA EPRALA R IOE R, RN, AREIATRREE L, W0 A 5 [ R 00A B e F CRETR 28

@ Mark Feldman, “Investment Arbitration Appellate Mechanism Options; Consistency, Accuracy, and Balance of Power”
https: //papers. ssrn. com/abstract =2713168 (last visited November 27, 2017).

@ Bz (PRR BIT ¥ p 335 5 I R P mff e iR ) . 80 (%) 2017 4258 10 3.

@ BRI ISDS WA ke 1) 75 3 R I AR LA FF IR 16 2, AR OGN 30 Tt 3r 22 100 48 BF 4 o i e AL R ) AR
European Commission, “Online Public Consultation on Investment Protection and Investor-to-state Dispute Settlement (ISDS) in
the Transatlantic Trade and Investment Partnership Agreement ( TTIP )”, http: //trade. ec. europa. eu/consultations/
index. cfm? consul_ id =179 (last visited January 3, 2018)

@ European Commission, “Trade for All-New EU Trade and Investment Strategy” , http: //ec. europa. eu/trade/policy/in-focus/
new-trade-strategy/ (last visited January 3, 2018).

® CETA, Art. 8.29 (establishment of multilateral investment tribunal and appellate mechanism).

© EVFTA, Sec.3, Art. 15.

@ CETA, Art. 8.29 (establishment of multilateral investment tribunal and appellate mechanism) .

® (CEESEFAHRRGSYE) B ORI S LIRPLERA TR 2 [], (H 36 EAE RIS IE AR5t L yFpLs 2 He ik
I B -

@ European Commission, “A Future Multilateral Investment Court” , http: //europa. eu/rapid/press-release_ MEMO - 16 —
4350_ en. html (last visited January 4, 2018).

« 33 .



(EIBREFZ) 2018 £ 2 A

FEARYY) TR BRI [ SR Z R AR R R P AR PR Z R kB F, BRI
ESukiaiern VA IFAIDI R S Al ke R RIN Ve O E Sukia s U £ S e LU ]S
R T R R — B 4 o i DR A R R

M CETA BARETXHMHAEBSHRAMENATEEEE

k\l

BEH 1E2 5T BB RU BRI, ST FE PR SR Al TH A b [ A% H 4538 Y
MEE, HETHEEERR D “—f—" BRI, RN “—aff—%" i %5 )
o SR, shEBRHEZS5E RCEP 5-A UL AFER BIT SRAIGEW AR 5 FIRE AR
IEAEBRA A 15 50 DREBEPE R I L URHLE] 2 AR 45 G RTiE CETA 78 FET 2% 3RRIHL8E 4 i
eI A NES R P oyt R ESRN CIR ¢ SR 7 S = v~ S o A (Tvi A ES sie 4 2@ S WAL | R a8

(—) FET &AM g Laigadth &

DL FET SRR el An il 4R g 08 B e g | e ik, JF HLAH OCIE SRl (P 382 33 i L
RAG T, 2 PR ) i T B SR AR — o P EIFE TS ISDS 2 e B0 0] S s S, A
WREFEHNT S, FET £2K 015 8 B % 1SDS 1A EfEhL i — & 54T .© Mk CETA %
TR FET £ MES 26 T Rl S ELRSS AT Y 253K, (EX Fh st A =X o R 0 e A 20 HE
B FET Z53R BB B, 70 SEIE R oim DA Y el .

T4, CETA M€ (W FET BN RA S FEANFBRENANAES, EHE BB, JEA
WAFREMSTE WS T AR PP R RPL . — T, AP FET (i BLRSHUAR e fe A . filn,
a8 775 (denial of justice) AR VIR SCALFE RIVAMLCHE 246 32 B IR . WIAHLICA & BRLER |
FIRATEO™ E A A AR B OGRS QY Hoh, RIVAATEU™ E R Y R AR S A L WA L
B SN IE S B P AT AT R AR R, X FuRh it . FET A9 B B0 38 1] i 5 JH At 75 388 A v
fEEES, B, ERFRE S 2 m iy ML 2prME (full protection and security, FPS)® f7{ETH
52, A FET 35 F R [R] EARIS M Z (B LA K FET 5 FPS 2 [A] 75 £5 18 PN I8 R0 s o 5 T FETE A8 R 2%
5, P CETA BT FET Z3k i B AL CHE IR, , B AT Beffi 75 fh 8 76 K ok id FH FET £
MBS v R AL, 5 — 7T, CETA BUE Y FET 30 =00E A SN EZAIHT, BEREXT FET (93
KAfERE, (AR REER, JEAR WATRERE A 2 T IR E . Bi4n, CETA JfoR B dnfa] 2
CHRAMERT (fundamental) | “BIEfEY”  (manifest) 55T, 4525 M E 18 AR BAAZ A bt

O European Commission, Recommendation for A Council Decision Authorising the Opening of Negotiations for a Convention
Establishing a Multilateral Court for the Settlement of Investment Disputes, (2017), p. 4.

@ (PESMKAWAHTSWE) 59 & (58 49.23 FMWE, FAEMZH (2015412 420 H) 3 FNIF
Jr ST AR M B URBILER YR

® UNCITRAL, Settlement of Commercial Disputes Investor-State Dispute Settlement Framework Compilation of Comments-Addendum ,
A/CN.9/918/Add. 1 (2017), p.3.

@ See Robert Azinian, Kenneth Davitian& Ellen Baca v. United Mexican States, 1CSID Case No. ARB (AF) /97/2, Award, 1
November 1999, para. 102; Mondev International Lid. v. United States of America, 1CSID Case No. ARB (AF) /99/2, Final
Award, 11 October 2002, paras. 126 —127.

® CETA, Art. 8. 10 (treatment of investors and of covered investments) , para. 5.
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Recent Developments in International Investment Agreements

and the Implications for China

An Analysis on CETA Investment Chapter
Shi Jingxia and Sun Yingzhe

Abstract; The Investment Chapter in the EU and Canada Comprehensive Economic and Trade Agreement
(CETA ), to certain extent, reflects the latest developments in the rules-making of international
investment agreements (ITAs). The CETA’s impact on the future investment rules deserves close attention
given the importance of the EU and Canada in terms of their economic volume and capacity in setting
international rules. In the meanwhile, China has attached massive significance to the rule of law and
innovation of systems in the domain of international investment law and treaties along with the advancing
the Belt and Road Initiative ( BRI). Against this backdrop, this article concentrates on the core
developments in CETA Investment Chapter and the key features of the rules upgrading as well, with an
attempt to find references and implications for China’s negotiations for new IIAs and upgrading the existing
ITAs in rolling out the BRI’s ambition.

Keywords: EU and Canada Comprehensive Economic and Trade Agreement, Investment Court System,

Investment Arbitration, Fair and Equitable Treatment, the Belt & Road Initiative
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