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Ian Brownlie, Principles of Public International Law ( Oxford: Clarendon Press, 5th edn, 1998), pp. 66 —67.

Ian Brownlie, Principles of Public International Law , pp. 66 —67. {EHAhEPREESNLEL, FANFEF ML LN T XN HS S
HH M B4 E PR NGB 2 ok T B i Bk %, Daniel Thiirer, International Humanitarian Law: Theory, Practice, Context
(Hague: Hague Academy of International Law, 2011), p.252.
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PRog Mg dgl (RFR IMF) BT BbRE X ERW & 3E— “mBUF T A B BA R E H
BOPTIEA aE O © AR IMF (3P A, EA00 R S 280 21 42k 10—15 2R JRTIAF 7 T
FETCH RN . EAE FG i EAUY SIS R I A, BEEETERE, A
ZPrinsh, UISEIAET A AR,

TR HE ARG ELA M E . BESTHIRIBET BB K A SO R RECR i R .
R R AU B K TRIFA AR, 0] 50 SORAEATUI T ik B HAL E A 1 S
bo BXEAFEBRERERR SR TR, R AR ST A R, (IR AL
DERAE T — M HOEXAPEAAEZ, T LIS AU & R M55 K B 4n T B A E N
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R, BT AU B R AR PA T A A R M o PRI, AU U SR AL U s 2 8 S i e o LA
IR i 3 247 gk X A i 14 3o JEE R

ERER A BESR IR TX —FA R, RIYEBCA SNBA G S A S 00 1, B R4 T EALY
B A LR © 2, SR A o BA RO ARE, B RS2 E K AU
TR” e, Wtz 2 e/ fian, FREE S Be e S E AR S B T 1976 4 (4)
[ FACER L) BRI o IZIRAE G B O B e AR e UIA D A FE AR B 3 1 S
[ R A R URIAF AL, BRSSO R BRI E K AT N2 10, ERAT MR 2
ST  EACRBONAT N, AR BRI RDEAT N SRR R AT R AR AUT A SRS
Tt I RANAT N o

@ Ian Bremmer, “The Return of State Capitalism”, (2008) 50 (3) Survival: Global Politics and Strategy 55, p.55.

@ For example, “SOEs as Driving Force”, in Lutz-Christian Wolff (ed. ), China Outbound Investments: A Guide to Law and
Practice (Hong Kong: CCH Hong Kong Limited, 2011) , p. 4.

® International Working Group of Sovereign Wealth Funds (IWG) “Sovereign Wealth Funds Generally Accepted Principles and
Practices ‘ Santiago Principles’” (2008 ) ; David Gaukrodger, “Foreign State Immunity and Foreign Government Controlled
Investors” , OECD Working Papers on International Investment, 2010, https: //www. oecd. org/corporate/mne/ WP — 2010 _
2. pdf (last visited 12 December 2020) .

@ “EHWAEN” T 2008 4F 10 H h IMF GERGE R, H PP Koy EAUV R A R R A SR (The
Generally Accepted Principles and Practices, fiifk GAPP) f4% 24 458 RN, R /E N FAUM & 54184709 B o
ZUEVES KIRAL (A OECD) W@ T F AUV & 34 1y B IS I i dne FE Y, R BEOG T AU o Bk 4 i 4% %
% H . OECD 7 2008 =% FH T X LEJ7 ], hitp: //www. oecd. org/dataoecd/34/9/40408735. pdf, fHx)5iilnlif[a]: 2020
F£12 412 H,

® Mark Thatcher, “National Policies Towards Sovereign Wealth Funds in Europe; A Comparison of France, Germany and ltaly” ,
LSE Policy Brief No. 2, April 2013, https: //core. ac. uk/display/19578392 (last visited 1 February 2021).

© Phillip Riblett, “A Legal Regime for State-Owned Companies in the Modern Era” , (2008) 18 Journal of Transnational Law and
Policy 1, p.5.
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W RS RE O I RASNT G EA KM PIAZRG], B CFC R RREEE RN R 3
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O #®E: GEEPUE LA AL BRI E i) . 8 (EFPRETHAZETI) 2019 4E55 1 81, 55 117 JL,

@ See Kazuhiro Nakatani, “Sovereign Wealth Funds: Problems of International Law between Possessing and Recipient States”,
(2015) International Review of Law, Special Issue on Sovereign Wealth Funds, p. 7.

® B GEEBEESZA TERSD), # GRREPRMETHE) 8 11 4%, SO B RREL 2009 4£), 55209 1T,

@ I QEEAM RIS MR —LL (S B E KR P E R e A 2) M (CGEESNE B A
By, & (P EBEEREAR) 2011 445 4 3], 45 102 7T,

® EfE CGERMMEZR LA, 8 (L) 2018 4855 1 4, 55 102 TT,

© Zr¥E: QEEAMEEESMRNE# a—LL (Bea B EZ BRI a5 e a2 M CGEESNE 2R L) A
By, 45103 7,

@ Tlacob N. Koch-Weser and Owen Haacke, “China Investment Corporation: Recent Developments in Performance, Strategy, and
Governance,, Economics and Trade” , U. S. -China Economic and Security Review Commission Research Paper, 2013, http; //
uschinareport. com/wp — content/uploads/2013/06/China — Investment — Corporation _ Staff — Report. pdf ( last visited 12
December 2020).

® FG Hemisphere Associates LLC v. Democratic Republic of the Congo & Ors [2010] FACV 5, 6 & 7/2010.

@ La Generale des Carrieres et des Mines v. F. G. Hemisphere Associates LLC ( Jersey) [2012] UKPC 27.
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BRAE B, WBUR GO 5T TR, A BBBT H AR | BB B A A

AFG
SRS HHE® FLHE B AT
- " B T, AR E 3 32 3, B AR FLANEE & H AR 2 7 L
kY S Ilegeg DAY L7l sV
BT Bt F BT U AEGE R AR £ X A BR 253 g
BN e #ar
AN HA S T BOR ) 3k A BERS AR BURE RS LN
EY L HARME CP A2 Al i) AR JUHAE Bl A
RN KA KBRS PR

@ Paul Gragl, “Jurisdictional Immunities of the State in International Law” , in Stephen Allen et al. (ed. ), The Oxford Handbook
of Jurisdiction in International Law ( Oxford University Press, 2019) , p. 231.

@ Ewa Cie §lik, “Investment Strategy of Sovereign Funds from Emerging Markets: The Case of China”, (2014) 24 Bulletin of
Geography. Socio — economic Series 27 , p. 28.

@ e, MR BUN 3R IR SR T 2% mIRRN B wREE  FE R RRE B  NRE 1% o & HIA 9000 XA
RS 3 e 22 BR 78 AN E 5K, Ho a4 321 U R B W
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B, EAUVE £A S B & HBUR B R AR .

® FEGIE,48% M AU & AR LI MBS R A7 2wl RIS AEAE , 302 A & 4 4 1 A0 UG 43 32
HAY YRR, Efraim Chalamish, “Global Investment Regulation and Sovereign Funds” , (2012) 13 Theoretical Inquiries in Law
646, p. 668.
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@ Chris Carr, “National Interest’ Concerns and Uncertain Investment Regime Are Impeding Important Investments by Sovereign
Wealth Funds”, (2013) 3 Harvard Business Review Online 67, http: //www. hblr. org/wp — content/uploads/2013/03/ Carr_
National — Interest — Concerns. pdf (last visited 12 December 2020).
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@ David Gaukrodger, “Foreign State Immunity and Foreign Government Controlled Investors” , p. 15.

@ David Gaukrodger, “Foreign State Immunity and Foreign Government Controlled Investors”, p. 15.
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State Sovereignty Immunity Rule in the Aftermath of
Global Financial Crisis: Judicial Practice and Theoretical

Loophole Surrounding the Sovereign Wealth Funds
Shen Wei

Abstract; The concept of sovereignty and the state sovereignty rule are in flux in the changing world.
Market players including sovereign wealth funds are more engaged in global business activities in a less
transparent and politically-driven manner. States, through these vehicles, are pursuing foreign or strategic
policy objectives and heavily participating in the political and economic spheres in an unconventional way,
distorting the boundary of international law. Sovereign wealth funds not only participate in commercial
activities but also exercise the public functions traditionally associated with states (acts iure imperii).
This dual functions create a black hole in international law. The doctrine of restrictive immunity has come
into play and the bulk of municipal court decisions however offered little clear guidance. The immunity
rule and the concept of sovereignty in relation to sovereign wealth funds need to be explored in depth. Due
to the functional differences between sovereign wealth funds and state-owned enterprises, the state
immunity rule applicable to state-owned enterprises cannot entirely apply to sovereign wealth funds. Given
the importance of sovereign wealth funds and legalization of competitive neutrality, there is a need to
revisit the state immunity rule when it comes to the involvement of sovereign wealth funds in international
economic activities.

Keywords: The Principle of Sovereignty, State Immunity Rule, Sovereign Wealth Funds, Exception

Rules to State Immunity Rule, Treaty Practice
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