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- 108 -



BEXWBEER: EBRFAERBRSE R B 5

A

— H5l

VOIS [ESCYRB RURA IS —8, RHE S BOEHC R IRTHRE, PRI RIE T SN
HARSET W25 ph oA, TG R BN SR H0 AT BRI 0 MR A5 [ I BRoRh s ik S 90k, iR

T — B0 P e vk o @ 7E AL RS [ SCHIB R URTA T, U A% X G S e A BURR 9 0 110 12
i, Hhfdd WAL . ARtsitshr=, Ay B—BE X ey, @ BA R

JERPER ST 7 R BE SC RS, R EAAREIR IR PR B B
(=) o7, BAFH?

Rt 9P A Bl = ik AN P A SCE M SR RE LG ], e AT RER R R o 4045 [
WA= R ERERIE L, T 3l 7 iR E W SEAs.© B I SC e R AR Eh T,
AR IS B SN S DD 3B A — A, R Al 0 R R e TR P ] 5
B ARG R, XA TR BRI o XSS OE P D B ik e A B
7, WHEIRRRGKE , TIHFEATEN.

T “BATRR YR H N RURT SR, S DU 9 O — i DAk e A — R A P R SR P
BEW, HHORSE R LS, YA R E B R T, EORBUREA RIS SRR LA S
FAERSAFIZIEIREE WY, A E S E AT ARG, S5l SRR SR i i T 7 B
EEE, REREBEE AL A E RO, A ENE B E ST AR R R A K (L
R, A= LA KB A S #7 (immeubles par nature)® I K H A A
g %" (immeubles par destination) ;@ ML IX—R 43, A EE S AR 4 HAL 5T )8 T 3l
7, T BT A Z BRI R A T H BB 4 A< g R S TRTRE R LR A
27O BT, R E Z GRS T RO R E SR o 0 B A N BE P
NS EVREBEA N IREE AR R T AN ™ 5 T e 12 Be A o 1 B i 2™, U1
SRR RANIERE o

Horpr, R A B AR BOA R T RHME E R RS E R4 (Jean Cabanes) FOWLA :

O FBEIK: GBRIBINRR SCYRYEERRIE) , b [ EE R B 2013 450, 56 71 T,

@ See Lyndel V. Prott, “Problems of Private International Law for the Protection of the Cultural Heritage”, p.238; George
Panagopoulos, Restitution in Private International Law ( Oxford University Press, 2000), p.29; R. van Rooij and M. V. Polak
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@ See Law No. 117 of 1983 as Amended by Law No. 3 of 2010 Promulgating the Antiquities’ Protection Law, Art. 1. 3.

® ZAmEE =R RERE (2015) =REIFH 626 S RFHPA

@ EEK: GEREIMNLESYRERRZ), 5576 51,

® See Lyndel V. Prott, “Problems of Private International Law for the Protection of the Cultural Heritage” , p. 245.

© See Siehr, Kurt, “International Art Trade and the Law”, (1993) 243 Collected Courses of the Hague Academy of International
Law 9, p.74.

@ See Lyndel V. Prott, “Problems of Private International Law for the Protection of the Cultural Heritage” , p. 245.
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@ Union of India v. Bumper Development Corporation Ltd. (unreported discussion, Queens Bench Division, 17 February 1988,
England) .

@  Mulick v. Mulick, LR LII Indian Appeals 245 (1972, UK).

® PR GBREBIMNLK SCYREERRE) , 577 7T,

@ See Village Communities of Yangchun and Dongpu v. Van Overveem, Design & Consultancy BV and Design Consultancy Oscar van
Overveem B. V, Case No. C/13/609408, ECLI: NL: RBAMS: 2018: 8919, Court of Amsterdam, 12 December 2018.

® (i RIEM) 510 4055 3 oM “TEM 2B T IO IRIATRP G AT 220" AR S WS 20 - HikE .
BT (2 (REEMD $510 % (ERRE) ), B CPEERRLES ILEBGEER) 8 14 5, RtElm
#2012 4FRR, 55428 T,

® See Cornelis Hendrik van Rhee, “[Locus standi in Dutch civil litigation in comparative perspective” , in T. Erecinski et al.
(ed. ), Recent Trends in Economy and Efficiency in Civil Procedure ( Vilnius: Vilnius University Press, 2013) , pp. 243 —266.

@ See Cornelis Hendrik van Rhee, “Locus standi in Dutch civil litigation in comparative perspective” , pp. 243 —266.

® See 1970 UNESCO Convention on the Illicit Import, Export and Transfer of Ownership of Cultural Property (Implementation)
Act, Section 4.

©@ See Village Communities of Yangchun and Dongpu v. Van Overveem, Design & Consultancy BV and Design Consultancy Oscar van
Overveem B. V, Case No. C/13/609408, ECLI: NL: RBAMS; 2018 8919, Court of Amsterdam, 12 December 2018.
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@ Lyndel V. Prott, “Problems of Private International Law for the Protection of the Cultural Heritage” , p. 245.

@ See Autocephalous Greek-Orthodox  Church of Cyprus v. Goldberg & Feldman Fine Arts, Inc., 717F. Supp. 1374
(S.D. Ind. 1989) ; affirmed 917 F.2d 278 (7th Cir. 1990). See also Alessandro Chechi, The Settlement of International
Cultural Heritage Disputes ( Oxford University Press, 2014), p. 88.

® Lyndel V. Prott, “Problems of Private International Law for the Protection of the Cultural Heritage” , p. 247.

@ FHEEERU R BESRRRZ, CREE E AR B VR A 1 SE A AR UH s LK AT A A 4R R R A I AR
)& TSk 35 0] #5, See Lawrence Collins (ed. ), Dicey & Morris on the Conflict of Laws ( Sweet & Maxwell, 14th edn,
2006) , p.209; Martin Wolff, Private International Law ( Clarendon Press, 2nd edn, 1950), p.238.

® EHK: GEREBIMNRKRSCYRERRIE), %79 7,

©® See Cornelis Hendrik van Rhee, “Locus standi in Duich civil litigation in comparative perspective” , pp. 243 —266.

@ See Lyndel V. Prott, “Problems of Private International Law for the Protection of the Cultural Heritage” , p. 247.

® See Attorney General of New Zealand v. Ortiz [ 1984] AC 1; [1982] QB 349.

@ See Attorney General of New Zealand v. Ortiz [ 1984 ] AC 1; [1982] QB 349.

@ Lyndel V. Prott, “Problems of Private International Law for the Protection of the Cultural Heritage” , p. 247.

@ See Milirrpum v. Nabalco Pty. Lid (1971) 17 FLR 141.
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@ See Autocephalous Greek-Orthodox Church of Cyprus v Goldberg & Feldman Fine Arts, Inc., T17F. Supp. 1374
(S. D. Ind. 1989) ; affirmed 917 F. 2d 278 (7th Cir. 1990) ; Associazione nazionale ltalia Nostra Onlus v. Ministero per i beni e le
attvita culturali et al. , Tribunale Amministrativo Regionale (TAR) del Lazio ( Sez. Il-quarter) , No. 3518, 28 February 2007,
Guida al diritio-1l Sole 24 Ore, 2007, No.21, 91 — 9. Decision confirmed in appeal ( Consiglio di Stato, No.3154, 23 June
2008 ) ; Association action culturelle v. le Ministre de la culture et de la communication, Tribunal administratif de Paris,
No. 0701946, 18 December 2009. See also Alessandro Chechi, The Seitlement of International Cultural Heritage Disputes ( Oxford
University Press, 2014) , pp. 54 -55.

See Native American Graves Protection and Repatriation Act, 25 U. S. Code § 3005. Repatriation.

®

@ Lyndel V. Prott, “Problems of Private International Law for the Protection of the Cultural Heritage” , p. 247.

® SHAREE =T RARER (2015) ZREIFH 626 S REFRE,

© See Village Communities of Yangchun and Dongpu v. Van Overveem , Design & Consultancy BV and Design Consultancy Oscar van
Overveem B. V, Case No. C/13/609408 , submission by Van Overveem, 18 January 2017.
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@ See Jeffrey (HR 9 oktober 1998, NJ 1998, 853 ), https: //pure. uvt. nl/ws/portalfiles/portal/904969/KERNVAN _ . PDF
(last visited 23 April 2021).
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Pecoraro Thomas W, “Choice of Law in Litigation to Recover National Cultural Property: Efforts at Harmonization in Private

®©® o

International Law”, (1990) 31 Virginia Journal of International Law 1, p.7.

@ EEUR: GERIGIMLR ST EEL R BR T — DA Lk S E BRFARCH A . 20 CEROREBRETFR) 2010 45 S1
), #5109 7T,

® Siehr, Kurt, “International Art Trade and the Law”, p. 75.
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A] L[] AR 1 45 40 24 B BRA T A A A #2325 e m HoAth 35 4 24 R #2 M . UNIDROIT Convention on Stolen or Illegally
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@ Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12 December 2012 on Jurisdiction and the

Recognition and Enforcement of Judgments in Civil and Commercial Matters (recast) , Art. 7 (4).
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® Lorna Gillies, “The Contribution of Jurisdiction as a Technique of Demand Side Regulation in Claims for the Recovery of
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International Cultural Property Recovery .
Challenges to and Responses by Private International Law

From the Case of Zhanggong-Zushi Mummified Buddha Statute
Huo Zhengxin and Chen Ruida

Abstract: The international legal disputes regarding the recovery of lost cultural property represented by
the case of Zhanggong-Zushi Mummified Buddha Statute, has brought a series of challenges to the current
regulations and practice of private international law. Therefore, the modern private international law theory
should establish the principle of promoting the recovery of cultural property under the premise of ensuring
its security and implement it into the legislation and application of specific rules. Courts should pay more
attention to the cultural nature of the characterization of the object when applying the lex fori. It’s
encouraged to recognize the claimant’s standing to sue based on his legal personality by referring to the lex
personalis and his legal interest by favorable interpretation of the lex originis. The jurisdiction in which the
object is located at the time suit is brought generally becomes the forum to the dispute while the
jurisdiction of the country of origin can also be granted as an exception according to the general
international civil proceeding rules. The lex rei sitae is the prevalent choice-of-law rule which however need
to be applied more reasonably by flexible connecting factors, taking into account of the principle of return
in order to overcome its shortcomings as one of the rigid conflict rules. For the recognition and enforcement
of cultural property judgment, the claimant is supposed to make sufficient preparation and the states are
encouraged to establish special mutual recognition mechanism.
Keywords: International Cultural Property Recovery, Characterization, Standing to Sue, Jurisdiction,
Choice of Laws
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