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On the Misapplication of the Theory of Characteristic

Performance in the International Contract of Carriage by Sea
Yuan Fagiang and Huang Meichun

Abstract: In the process of amending the China Maritime Code, the theory of characteristic performance
was incorporated into the draft for comments issued in 2018 and in the absence of a choice of applicable
law by parties, the international contract of carriage by sea are proposed to be governed by the law of the
place of the habitual residence of one party whose performance of obligations can best embody the
characteristic of the contract, namely, the law of carrier’s habitual residence. However, the proposed law
is not necessarily most closely connected with the contract and even hardly connected. The application of
the law of the habitual residence of the party owing the characteristic performance in the international
contract of carriage by sea would violate the closest connection doctrine, as a result of the
misunderstanding and misapplication of characteristic performance.

Keywords: Characteristic Performance, Closest Connection Doctrine, International Contract of Carriage

by Sea
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