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@® Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019 Establishing a Framework for the
Screening of Foreign Direct Investments into the Union, OJ L. 79, 21 March 2019, p. 1. XHZ BB 087, FTZ0LBE L. (B
SRANGE e AR BE R AR IR IE R XD, 8 GERIOIFE) 2019 4R35 4 3015 k. € (BREAANGT & A A 45 i)
SRR B SR AR ALY . 8 CBERPNATSY) 2019 4E55 5 15 sRMRIe . CRR B BUBLI A BT 22 A i A ko, 3
L, HES D, B CHERERTFR) 2019 4555 2 ],

@ XU 2017 SE LR ERRH =07 R 5 R BEG A IR 0T) , 3 (EZIARE) 2019 4855 21 41,

@ Joint Statement by France, Austria, Croatia, Czech Republic, Estonia, Finland, Germany, Greece, Hungary, ltaly, Latvia,
Luxembourg, Malta, Netherlands, Poland, Romania, Slovakia, Spain, 18 December 2019.

@ French, German and Polish Governments, “ Modernising EU Competition Policy”, July 2019, https: //www. bmwi. de/
Redaktion/DE/Downloads/M — O/modernising — eu — competition — policy. pdf (last visited October 25, 2020).

® The Netherlands, “Non-paper Strengthening the Level Playing Field on the Internal Market”, 9 December 2019, https: //

www. permanentrepresentations. nl/binaries/ nlatio/ documents/ publications/2019/12/09/non — paper — on — level — playing —

field/Dutch + nonpaper + on + Level + playing + field. pdf (last visited October 25, 2020).

European Commission and HR/VP, “EU-China-A Strategic Outlook” , 3 December 2019, p. 8.

Margrethe Vestager’s Open Letter to Professor Martin Peitz, 2020, https: //www. cerre. be/sites/ cerre/files/cerre_ evp_ to_

Qe

m_ peitz_ competition_ policy. pdf (last visited October 25, 2020).
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@ European Parliament News, “Foreign Takeovers in Covid — 19 Crisis; MEPs Push for Level-playing Field”, 24 June 2020,
https: //www. europarl. europa. eu/news/en/headlines/economy/20200618STO81512/foreign — takeovers — meps — push — for —
level — playing — field (last visited October 25, 2020).

@ filan “ ‘The EU Gives Foreign Subsidies Its Best Shot’ ; One Take on White Paper on Levelling the Playing Field as Regards
Foreign Subsidies” , https: //ielp. worldtradelaw. net/2020/10/ guest — post — the — eu — gives — foreign — subsidies — its — best —
shot — one — take — on — white — paper — on — levelling — the — pla. html (last visited October 25, 2020)

® European Commission, Inception Impact Assessment, Ref. Ares (2020) 5160372, 1 October 2020.

@ European Commission, White Paper on Levelling the Playing Field as Regards Foreign Subsidies, p. 6.

® Regulation 2016/1037 of the European Parliament and of the Council of 8 June 2016 on Protection against Subsidised Imports
from Countries not Members of the European Union, OJ L 176, 30 June 2016, p.55.

©® Regulation 2019/712 of the European Parliament and of the Council of 17 April 2019 on Safeguarding Competition in Air
Transport, and Repealing Regulation (EC) No 868/2004, OJ L 123, 10 May 2019, p. 4.
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@ Commission Notice on the Notion of State Aid as Referred to in Article 107 (1) of the Treaty on the Functioning of the European
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@ European Commission, White Paper on Levelling the Playing Field as Regards Foreign Subsidies, pp. 13 —22.
@ European Commission, White Paper on Levelling the Playing Field as Regards Foreign Subsidies, p. 22.
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A Comment on the EU’s White Paper on Foreign Subsidies .

Its Implications to Foreign Investment Protection
Ye Bin

Abstract; In June 2020, the European Commission issued a White Paper on Foreign Subsidies which
proposes new instruments to address so-called “distortive effects” caused by foreign subsidies within the
internal market. The White Paper provides at least three options to empower the Furopean Commission
and national supervisory authorities to approve or investigate foreign investor or investment in the EU,
including their operation, acquisition, biding to public procurement and the use of EU funds, on ground
of levelling the playing field. From the perspective of the EU and its Member States’ bilateral investment
treaties, the proposed instruments pose grave concerns on the EU’s obligations to protect foreign investor
and investment, especially its international commitment to provide national treatment to foreign investment
and not to introduce a measure which constitutes indirect expropriation unless designed to protect
legitimate public welfare or public policy objectives in the rare circumstance. The article proposes to
confine the space to interpret the terms of the right to regulate and the legitimate public policy exceptions
to expropriation in the ongoing negotiation of the China-EU Bilateral Investment Agreement, and also
recommends Chinese government to considerate a regulatory mechanism to address domestic subsidies.

Keywords: EU Law, Foreign Subsidy, State Aid, National Treatment, Investment Protection
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