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@© Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, 1. C.J. Reports 1996, p.73, para. 14.

@ (L) 565 KW 1 HHE : L RBEXT T AT IR AN AT ] P21k ply B ) 208 B AT 47 oK w4 B 5 ) 2
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LB T RAARENEWIA A hEEA, ERARPE, ML T Bk 3 MEREBURIE,
PSR LB R R LS B Be A 1975 4F “ PO BU& I WWE” g i, TERGE R
HATEEE RN, B EEEIE AN F R AR B AlERERY SEEE (integrity of the Court’s
judicial function) LARAERER A £ 2 mIEHU A PERT Y 405k 295 0 5 WLFE A Bt R R AR 1Y
TR N FRERIE, ISAEABEEL RGN . FELER ST, HF T EKIEBN
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Pitt, Ao Bas, HBE Tt A R EARE RS 7 AREWEIWN, 25 EMIT
MER: H—, i alikmet; 2, s Ra EPU G B2 o kbl E7eX
P 2Z [ Ny —F oAy ©

] i B (R T BF ¢ [ Pk B A 1922 4F 31 1940 430 3R T 27 iy il L, E PRk B =
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@ Mahasen M. Aljaghoub, “The Absence of State Consent to Advisory Opinions of the International Court of Justice: Judicial and
Political Restraints”, (2010) 24 Arab Law Quarterly 191, p. 193.

@  Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo, Advisory Opinion,
I. C. J. Reports 2010, p.413, paras. 18 -20.

®  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, L C.J. Reports 2004
(1), p.156, para.44.

@  Western Sahara, Advisory Opinion, L C.]. Reports 1975, p.25, paras. 32 - 33.

® Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, pp. 157 —163.

© Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, L C.]. Reports 1950,
p- 71.

@ Judgments of the Administrative Tribunal of the 1. L. O. upon Complaints Made against U. N. E. S. C. O. , Advisory Opinion,
L. C. J. Reports 1956, p. 86.

® Mahasen M. Aljaghoub, The Advisory Function of the International Court of Justice 1946 —2005 ( Berlin/Heidelberg: Springer,
2006), p.112.

© UL BRI B W Ak B A SR AFTEL http: //www. icj — cij. org/en/peij, [E BRIk B Ab A ¥ IS AF R IL htp: /7

www. icj — cij. org/en/advisoryproceedings, fixJ5i/iin] Hi: 2017 4212 H 22 H,

Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, p. 76, para.2l.
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e, A —Tr 2R LLE T E R R RO B, RGBT M A AL, fildn, 1923 4F R

© Status of Eastern Carelia, Advisory Opinion of 23 July 1923, P. C. 1. J. , Series B, No.5, pp.27 —28.

@ Michla Pomerance, “The Advisory Role of the International Court of Justice and its  Judicial’ Character: Past and Future
Prisms”, in A. Muller et al. (eds. ), The International Court of Justice: lts Future Role Afier Fifty Years ( Martinus Nijnhoff
Publishers, 1997), pp. 318 —319.

@ AR IR A [ K1 oK ] B ik B 39 0 (] R AR 345 900 T DL T 5 717292 S il SChRAS, H#F separation — 1] B 132
B T1/292 St SO AR S L hitps: //undocs. org/zh/A/RES/71/292, fJE i H A 2018 451 H 13 H.,

@ Shabtai Rosenne, The Law and Practice of the International Court, 1920 — 1996 ( Martinus Nijnhoff Publishers, 1997 ),
p. 563.

® D.W. Greig, “The Advisory Jurisdiction of the International Court and the Settlement of Disputes between States”, (1966) 15
International and Comparative Law Quarterly 325, p. 325.

© Legal Consequences for States of the Conditioned Presence of South Africa in Namibia ( South West Africa) notwithstanding
Security Council Resolution 276 (1970), Advisory Opinion, 1. C.J. Reports 1971, p.24, para. 34.

@ Conditions of Admission of a State to Membership in the United Nations ( Article 4 of Charter ), Advisory Opinion,
L. C. J. Reports 1948, p. 61.
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Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Advisory Opinion, p.71.

® e

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, pp. 157 - 158,
para. 47. See also Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Advisory Opinion, p.71. Western
Sahara, Advisory Opinion, p.24, paras. 31 —32.

Robert Kolb, The Elgar Companion to the International Court of Justice ( Cheltenham: Edward Elgar, 2014), pp. 258 —259.
Status of Eastern Carelia, Advisory Opinion, p.29.

Status of Eastern Carelia, Advisory Opinion, p. 27.

Status of Eastern Carelia, Advisory Opinion, p.28.
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Robert Kolb, The Elgar Companion to the International Court of Justice, p.270.
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Photini Pazartzis, “The Ambit and Limits of the Advisory Function of the International Court of Justice”, (2011) 5 Evolving
Principles of International Law 265, p. 268.

D. W. Greig, “The Advisory Jurisdiction of the International Court and the Settlement of Disputes between States” , p. 334.
Article 3, Paragraph 2, of the Treaty of Lausanne, Advisory Opinion of 21 November 1925, Series B, No. 12, pp.6 -7.
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, p. 157, para. 46

SO

Legal Consequences for States of the Conditioned Presence of South Africa in Namibia (South West Africa) notwithstanding Security
Council Resolution 276 (1970), Advisory Opinion, pp.23 — 24, para.31; Western Sahara, Advisory Opinion, pp.23 - 24,
para. 30; Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I C.J. Reports 1996 (1), pp.235 - 236,
para. 14.

© Western Sahara, Advisory Opinion, p.22, para.27.

@  Western Sahara, Advisory Opinion, pp.24 —25, paras. 32 —34.
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@ Case of the Monetary Gold removed from Rome in 1943 (ltaly v. France, United Kingdom and United States), Judgement,
L. C. J. Reports 1954, p. 32.

@ Status of Eastern Carelia, Advisory Opinion, p.29.

® Halil Rahman Basaran, “Judicial Propriety in Advisory Opinions of the International Court of Justice”, (2011) 1 International
Journal of Public Law and Policy 264, p.270.

@ Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, p. 159, para. 49.

® Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, p. 159, para. 50.
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Western Sahara, Advisory Opinion, pp.25 -26, paras. 34 —35.
Western Sahara, Advisory Opinion, pp.31 —35, paras. 54 - 66.
Reservations to the Convention on Genocide, Advisory Opinion, L C.J. Reports 1951, pp. 19 -20.

® e oo

Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Advisory Opinion, p.72; Reservations to the Convention

on Genocide, Advisory Opinion, p.20.

@

Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Advisory Opinion, p.72.
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@© Western Sahara, Advisory Opinion, p.27, para.42.

@ Western Sahara, Advisory Opinion, p.22, para. 26.
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The Restrictions of the Principle of State Consent on
the Court’s Exercise of Its Advisory Jurisdiction
——A Review of the Jurisdictional Issue of Legal Consequences

of the Separation of the Chagos Archipelago from Mauritius in 1965
Song Yan

Abstract: According to Article 65 of the Statute of the ICJ, the consent of the Parties is not required for
the advisory jurisdiction of the Court, which is different from contentious jurisdiction. However, it is
possible to abuse the advisory proceedings to circumvent the principle of consent to judicial settlement. The
consent of an interested State is not relevant for the establishment of the Court’s jurisdiction, but for the
discretion of the propriety of giving an opinion. The Court will take various factors into account to decide
whether it is appropriate to exercise its jurisdiction, including the source and extent of the dispute, the
opinion’s influence upon the position of the Parties and its legal effect. From the previous practice, the
Court emphasizes more its participation in the activities of the United Nations and denies the position of
the Parties can prevent the giving of an advisory opinion. Therefore, it is quite possible that the Court will
insist on exercising jurisdiction in the latest Chagos Archipelago advisory case, but its special facts do
require the Court to give further and more detailed analyses and explanations.

Keywords: International Court of Justice, Advisory Jurisdiction, State Consent, Chagos Archipelago
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