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@ See Nathalie Bernasconi-Osterwalder, State-State Dispute Settlement in Investment Treaties ( The International Institute for
Sustainable Development, 2014), pp.3 -4.

@ See Jason Webb Yackee, “Conceptual Difficulties in the Empirical Study of Bilateral Investment Treaties”, (2008) 33
Brooklin Journal of International Law 405, pp. 423 —433.

® See Rudolf Dolzer, “Perspectives for investment arbitration; consistency as a policy goal?”, in Roberto Echandi and Pierre

Sauvé (eds. ), Prospects in International Invesiment Law and Policy (Cambridge University Press, 2013), pp. 406 —409.
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O BEERIE 7= 5 4 ol P 0 9 TAs Sy BE Rl (9 B % (8] B2 )55, See Jarrod Wong, “The Subversion of State-to-State
Investment Treaty Arbitration” , (2014) 53 Columbia Journal of Transnational Law 6, pp.21 —22.

@ Empresas Lucchetti S. A. and Lucchetti Peru S. A. v. The Republic of Peru, 1CSID Case No. ARB/03/4, Award on Jurisdiction
(Feb.7, 2005), paras.7 and 9.

®  Republic of Italy v. Republic of Cuba, Ad Hoc Arbitral Tribunal, Interim Award (March 15, 2005), para.30.

@  Republic of ltaly v. Republic of Cuba, Ad Hoc Arbitral Tribunal, Interim Award (March 15, 2005), para. 34.
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ICSID {3k An3E 1CSID fh3k 755 e 48 A T 1 F 3B Wi fil & (18434, See Michele Potesta, “Republic of ITtaly v. Republic of
Cuba”, (2012) 106 The American Journal of International Law 341, p.347.

@  Republic of Italy v. Republic of Cuba, Ad Hoc Arbitral Tribunal, Interim Award (March 15, 2005), paras. 81 —85.

®  Republic of Italy v. Republic of Cuba, Ad Hoc state-state arbitration, Final Award (Jan. 15, 2008), paras. 174 =198, 200 —
219. fh#k 5130 5% (Atila Tanzi) 42 4 5., See lialian Republic v. Republic of Cuba, Ad Hoc state-state arbitration,
Dissenting Opinion of Attila Tanzi (1 January 2008 ), para. 31.

@ See lialian Republic v. Republic of Cuba, Ad Hoc state-state arbitration, Dissenting Opinion of Attila Tanzi (1 Jan 2008 ),
paras. 222 —254.

®  Chevron Corporation and Texaco Petroleum Corporation v. The Republic of Ecuador, UNCITRAL, PCA Case No.2009 - 23,
Partial Award on Merits (30 March 2010) , para. 244.

© Request for Arbitration, Republic of Ecuador v United States of America, PCA Case No 2012 =5 (28 June 2011), p. 12.

@  Statement of Defense of Respondent United States of America, Republic of Ecuador v United States of America, PCA Case No
2012 -5 (29 March 2012), p. 6.
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@ See Matilde Recanati, “Diplomatic intervention and State-to-State arbitration as alternative means for the protection of foreign

investments and host States’ general interests; the Italian experience” , in Giorgio Sacerdoti (ed. ), General Interests of Host

States in International Investment Law ( Cambridge University Press, 2014), pp. 436 —437.

2012 U. S. Model Bilateral Investment Treaty, Art.37 (1).

See Giorgio Sacerdoti, “Bilateral Treaties and Multilateral Instruments on Investment Protection”, (1997 ) 269 Recueil des

Cours de I’Academie de Droit International, pp. 428 —436.

@  Mavrommatis Palestine Concessions ( Greece v. Great Britain), Judgment (30 August 1924 ), 1924 PCIJ (Ser. A) No.2,
p- 11.

® Interpretation of the Peace Treaties with Bulgaria, Hungary and Romania, Advisory Opinion (30 March 1950) (first phase) ,
1950 ICJ Rep. 65, p. 74.

© See Christoph Schreuer, “What is a Legal Dispute?”, in Isabelle Buffard, James Crawford, Alain Pellet and Stephan Wittich
(eds. ), International Law between Universalism and Fragmentation Festschrifi in Honour of Gerhard Hafner, (Brill, 2008 ),
pp- 961 -980.

® ©®

- 113 -



CEBRERFR) 2016 F£E 5 HA

S, AP RO L EAT SRR, EASRRAUSUZFRIE b 4o

VU, AR I ST o

S, Al R A INE]  FE BR AR A R AU B T R AR AR AR A S R i S, AT O R A S A
REE S, (HAT AT S BR 4 s 2 [8] i REAF LRI (] B o HERR & A= FEE — 45 H 3117 Y 5 i
IFARBREHERR T R AAER—F5 e H AT a7

JERZ/RREE S, REUCHROT RIS S, FRE i BEAR X7 )3l i 24 B R Ad
T OB BRAS . B TIERZ R R R 1R E R A AR, BOFAIAECT
CHROTE” ARHERFRRT, BT LSO TR EASAEAE X S5 2 M R ol FH 2 it o @ BB AR AT 3 E 2
BOE W IHF T AL, INBOTRIFARFELE < BT, BRIRAS AR E 4 i @

JERZ /R MK FBERE T LU R 55—, —I7 8 TR —A F LR E K 154
M FEOST ) B i 55—, SRR S MBI RIIEK, JFRMERE AL
T & LR R, SelE 5k BURRIT” R EOR S i 5 [A) 55 A 0] R AT Al ek 4 i 1)
R, — T IR A SRR 266 [ R 25 BH X 7 #EAT PP %5 T o JEIRZ /R 5k “ERARIE”, A
R B I PR K E AR I A AR, WU 8] A0 RE A7 AR 4 U
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O Pan American and BP Argentina Exploration Company v. Argentina, ICSID Case No. ARB/03/13, Preliminary Objections,
Judgment (27 July 2006), paras. 162 — 168. AES Corp. v. Argentina, 1CSID Case No. ARB/02/17, Decision on Jurisdiction
(6 April 2005) , paras. 62 —71; Camuzzi v. Argentina, 1CSID Case No. ARB/03/7, Decision on Jurisdiction (11 May 2005) ,
paras. 92, 94 and 97; Sempra Energy Inil v. Argentina, 1CSID Case No. ARB/02/16, Decision on Jurisdiction (11 May
2005), para. 108; Continental Casualty v. Argentina, ICSID Case No. ARB/03/9, Decision on Jurisdiction (22 February
2006), para. 93.

@ Emilio Agustin Maffezini v. The Kingdom of Spain, 1CSID Case No. ARB/97/7, Decision on Jurisdiction (25 January 2000 ) ,
paras. 93 - 94.

® Memorial of Respondent United States of America on Objections to Jurisdiction, Republic of Ecuador v. United States of America,
PCA Case No 2012 -5 (25 April 2012), pp. 15 -35.

@ See Jarrod Hepburn and Luke Eric Peterson, “U. S. -Ecuador Inter-State Investment Treaty Award Released to Parties; Tribunal
Members Part Ways on Key Issues”, (2012) 5 Investment Arbiiration Reporter, p.21.

® South West Africa Cases ( Ethiopia v. South Africa; Liberia v. South Africa), Preliminary Objections, Judgment of 21 December
1962 L C. J. Report; 1962, p. 328.

© Application of the International Convention on the Elimination of All Forms of Racial Discrimination ( Georgia v. Russian
Federation) , Preliminary Objections, Judgment, I. C.J. Reports 2011, p. 84.

@ Ibid.
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@ See Anthea Roberts, *State-to-State Investment Treaty Arbitration; A Hybrid Theory of Interdependent Rights and Shared
Interpretive Authority”, (2014) 55 Harvard International Law Journal 1, p.6.

@ JAME ST VR - BAARZAZ B A 45228, See Anthea Roberts, “State-to-State Investment Treaty Arbitration: A
Hybrid Theory of Interdependent Rights and Shared Interpretive Authority”, (2014) 55 Harvard International Law Journal 1,
p-7.

® WEEBZNBTEE (MAT) FEARRVFSE 5 2 B IR 1) T H R 8 438 #2)5 . OECD, Multilateral Agreement on
Inwvestment (MAI) Draft Consolidated Text, OECD Doc. No. DAFFE/MAI (98) 7/REV1, (Apr.22, 2009), Art. V.C (1)
(a).

@ Luke Eric Peterson, “ICSID Tribunal Declines to Halt Investor Arbitration in Deference to State-to-State Arbitration”
Investment Law and Policy Weekly News Bulletin (Dec. 19, 2003), http: //www. iisd. org/pdf/2003/investment_ investsd_
dec19_ 2003. pdf (last visited July 26, 2016).

® Chevron Corporation (USA) and Texaco Petroleum Company (USA) v The Republic of Ecuador, UNCITRAL, PCA Case
No. 34877, Partial Award on the Merits (30 Mar 2010) , paras. 242 — 244,

© Ecuador v. United States, PCA Case No. 2012 -5, Request for Arbitration (28 Jun 2011), para. 1.

@ See Martins Paparinski, “Investment Arbitration and the Law of Countermeasures”, 2008 (79 ) British Yearbook of
International Law , p. 300.
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@ See Melmet Toral and Thomas Schultz, “The State, a Perpetual Respondent in Investment Arbitration? Some Unorthodox
Considerations” , in Michael Waibel, Asha Kaushal, Kyo-Hwa Chung and Claire Balchin (eds. ), The Backlash Against
Investment Arbitration; Perceptions and Reality (Kluwer Law International, 2010), p.577; Gustavo Laborde, “The Case for
Host State Claims in Investment Arbitration”, (2010) 1 Journal of International Dispute Seitlement 97, pp. 97 —102.

@ “ILC Draft Articles on Diplomatic Protection with Commentaries” , Yearbook of the International Law Commission, 2006,
vol. I, Part Two, pp. 25 -26.

® See Seteven R. Ratner, The Thin Justice of International Law: A Moral Reckoning of the Law of Nations ( Oxford University
Press, 2015), p.49; also see Jenny S. Martinez, The Slave Trade and the Origins of International Human Rights Law ( Oxford
University Press, 2012).
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@  Republic of Ecuador v. United States, PCA Case No.2012 -5, Expert Opinion of Prof. W. Michael Reisman ( Apr.24, 2012),
para. 14.

@ MBI DI SERRIR A . R 7 s LR AR I B S T T AT R A TS IE R ] §-. See Anthea Roberts,

“State-to-State Investment Treaty Arbitration: A Hybrid Theory of Interdependent Rights and Shared Interpretive Authority”,

(2014) 55 Harvard International Law Journal 1, pp. 14 —16

Republic of Italy v. Republic of Cuba, Ad Hoc Arbitral Tribunal, Interim Award (March 15, 2005), para. 47.

Republic of Italy v. Republic of Cuba, Ad Hoc Arbitral Tribunal, Interim Award (March 15, 2005), Paras. 65 - 67

< 117 -

© @



(EBREME) 2016 £ 5 H

WARTHR, BEE AU AN ORI, FFUE BITs J3 shE KA fh Ry . SRR F 2 &
g (AIERSEB P EIRIR) , AR LR E N AN P 2 B 85 s E R AR . IhH 2 H
AOTE TS AT R, (LRI BB IAROZ SR VRSN S R IP R TR, SRR IX S HRREAS LIEE M T 30
PG PR AR B o

(=) SPEHRFP 51 A8 B R I AY AR 2 & A A K- T /BT R

SN AR BRI T IR VR AT AUT S MR, TR A X S 55 B A L
FEAR TR 35 R B B A .0 Bk Bt ELST 5 o £ 20403/ HUU 40 = 15 B
e P T M UAS XEULTTBRLAE . 6 2 th IR A2 (07 2 3 5 60 T 70 T
PR SRR, 1R S M U I ) 198 N sk A ST g [ b, R
SE TR SA SO (O Ae A AR AR BRI 258 WAt il
OO 1T H 5 I B2 I e R A O 5 R T T R LB 8
BN, DRI 15 1 S PR B R HURAG R ) M © 055 0 ] B 6 405 43 500 5
W AT, SRR 4D AL, BOR R EA R AR, 2006 4F (S ssfd
KR 14 (3) FoRENT “ZRUO%™ (preponderance test) FRIENE R BTFATIRGHE

BRFIFAER D, BARRAE TR 420 T BRI (Rt R ) AL
BRI . 7 TR B BRIV FOF AR SR, O AR TR AN S . © Bk
FIRIR T 2E6I7E ELST R MOBFBNS . AL RS Mk O, 35 IR0 OO S e A 1A
SRR AR B R A 4 AR TR . BRI B A e 5 RO M, A s 26 o R
S 7 RS T RO MR R BRI LT RRCRN , {H 7 A6 B A7
T UM AR TR S M U GE T T 5077 S (4 T 60 R A
RS T URBESR 1 ECRA G R (O a2, Pt — Bk, i 1CT 560"
SR HVRA SR T 500, FLEBRA YRR — SRt [ R B st o 1 2
5, TIRS B U 3 . (AR D RIE T 55—, MR AR B SRR
BT HURR , I RO RO s 45, 7 LB A BIT 2 550 b O 2 T %
HU; 5=, BV PR, 1 2 PR T A AR

R T4 7 13 R S B B W BT P A S, S5, A s LR S M e
HUNASHHLIR A S REAG 052, B BIT 45 10 455 1 BYALGE 007 ] 4t 4852 i 75 2 28 i e
BRBINT , B ORIA i B A kAU TR PR S M B AU . i DA A

Interhandel Case (Switz. v. U. S. ), Judgment of March 21st, 1959, I. C.J. Reports, p.25.

Elettronica Sicula S. p. A. (ELSI) ( United States of America v. ltaly) , Judgment, I C.J. Reports 1989, p.42.

See Chittharanjan Felix Amerasinghe, Local Remedies in International Law (Cambridge University Press, 2", 2004), pp. 146 —168.
ILC, Second Report on Diplomatic Protection by Mr. John Dugard, UN Doc. A/CN.4/514, (Feb.28, 2001), para. 18.
Theodor Meron, “The Incidence of the Rule of Exhaustion of Local Remedies”, (1959) 35 British Yearbook of International
Law 1, pp. 84 —86.

Republic of Ttaly v. Republic of Cuba, Ad Hoc Arbitral Tribunal, Interim Award (March 15, 2005 ), para. 57.

Eletironica Sicula S. p. A (ELSI) ( United States of America v. Italy) , Judgment of 20 July 1989, paras. 50 —52.

Republic of Ttaly v. Republic of Cuba, Ad Hoc Arbitral Tribunal, Interim Award (March 15, 2005), paras. 6 —9.

Republic of Italy v. Republic of Cuba, Ad Hoc Arbitral Tribunal, Interim Award (March 15, 2005), para. 41.

SNCHCRCONC

©@®ae

—
—
o0



“WiET" B REFHEBROER—ERPRBFHAR

TRWLE, DB B BEAR AT A B D) I A REBCL D A8 R T “ WA HE 48 A 24 Rt AL
0B, R AR T TR B AT A ERAL, WA AE AT 24 s RO 4 25 1]
PR S8 (A 2EA T 1 A Bt F R e AT AR S5 I, ZORERAMIZEAKTE BIT 25 10 ZKIB 5T
i ST ST HS M B RN B 2 e I AN IA RV, I BIT 55 9 % 0f
REWEELTTHET T AN IR S MR I, (O B AL I A B REURIGT T
(2 ) PR 7 v B PR R RN o RS 2 Rl 5 U 4 B RE R T D A AN T Y - T
(] 5 2 A i T 22 [ PRJZ I AL o PRI, FESEE (R [ ¢ ] Ao 1y o X0 o R 24
MR IR TSR HAT 5 P Y e i $ S B o J2 R IR R K TED ), AR 25 BUR L i #5058
g ny, FA 04 B A AR S R e @

M ExREPHREFSERIAMBEFHEEXE

B AR SE AR CE S PR, SRS [ SRR R AR T R BHERR o B3 P IF A
HAFER E LR IL et , WANRES R KIS A ha e o [ 5 1) il 2% s it v il 6 G
FAWMRESIER, HIFARHERR ] REh S5 RUE A B I, W™ B A, SN MR
PP R T AR P 0 AN AT 4, B BE 2Lk Wl o 2 P47 2 - S RO B 0 AR ] 26 20 sl =
SR IR

(—) MBME3%7) R0 E R BAZTAT R0 £ 2

2B 1As AR AR I 247 A L 5 9 285 DR g R 51 ) e % T e 8 -5 450 9 e 26K ) 5 % A AL
WP g R A a5 | A2 i1 T K ) R RBE 58 R I HEAT BB U7 s R, DAR TR Aot FAE L
NIUMPATRENE . B —, ERBTE KIS TAs SRR B PEAR AT, [As 452977 [N TAs fif B ] 2
SR shE R PRAE, o BT R v RE [RI A % 1 [ 52 18] b R e L 22 M B 1) 2 24 2535
B, A CRIRE T IR (E U R BT, TTAs 25 20— T3 J5 3 [ 5K ] ff
BAEFr, A BB R IR & A St AT iR SR =, SR MREC 2/ MR, TAs
G 275 R TR SR A OGS RS TE AN, S [ KRR Y

BEXS EaR =RhIERY, TREOCHEAE T [ S ) R R DR 757 RE G X 5L B AR B 7= A 40 TR 7 o 1A
i RUE B S APPSO BA IR T, B AR RV E KBRS B AR B e . £
WA, BB ERBE O 2 R ATRDRAE LT, BV e 0 [ 5% 6 (R EE X A5 2 26 B g e T 0 1 430
TR RS, RO E IR, BORZ B, X HERR 1) [ S ) oot © - pe 233

@ See Chittharanjan Felix Amerasinghe, Local Remedies in International Law, p.276.

@  Republic of ltaly v. Republic of Cuba, Ad Hoc Arbitral Tribunal, Interim Award (March 15, 2005)), para.41.

® See Michele Potesttt, “State-to-State Dispute Settlement Pursuant to Bilateral Investment Treaties; Is There Potential?”, in
Nerina Boschiero, Tullio Scovazzi, Cesare Pitea and Chiara Ragni (eds. ), International Courts and the Development of
International Law : Essays in Honour of Tullio Treves (the Hague: T. M. C. Asser Press, 2013), p.761.

@ See Michele Potestar, “Towards a Greater Role for State-to-State Arbitration in the Architecture of Investment Treaties?” , in Shaheeza
Lalani and Rodrigo Polanco Lazo (eds. ), The Role of the State in Investor-State Arbitration, (Brill Nijhoff, 2015), p.264.

®  HHTCA RS BITs HUAE T Ab SR 9 e S i ffp DA 37 18] 56 2R 149 2% 3¢, b Bl —3 76 2% BIT Al (=l —$7 3 BIT 25
13 (12) U KHE—E2RBITS 13 (11) 4.

+ 119 -



(EBREME) 2016 £ 5 H

BEFTFRUC HRAY IR, 5 4 [ S 1] b A P A BB AR B P I Sl i sl 2 283 S (ER S A B i
H X AR LIS SRR A R DR, W] BB | A X LU R 2 70 0 S5 8 PR e 7 A 0 R A9 1Rt
RN _E IR 52 ) PR R BT Y, 25 1R —LEXELL I i IR 2 AR TR P L A
B, BETHREERSHEREMERS, SOEREEZ A A SRS H IR E WA X
S H O R 1CSID AU AU AP 5 8 1T AT PR 7ERX RS OL T, i
EHASRY, UELERIR—MIr, BEAE SR iF4 s 7 10 [ S ) R IR i) A R B 2% A o
HARG S A RCRARSE A C AR

(=) PRI 3 A0 B FIA AR5 Z A BA2 P M9 E X &

WERE 28 SRR AR P ik 1 1CSID A FEF, #cHis 1CSID A 2955 27 S5 00E, vt
REEBEE 1B XA i AN B SR AN S j AT, AN 27 SR T HE R F C AR e &
) B S o 22 1CSID Hhuls, WIAE |E 4058 5 REE Ry St A2 ORAP A 2 H Y IS 3l B K B R o axX il
EEALAAABIAN, UARGE FEOR BT A EE R, BEE ] DK SN SE R

M2 TMAs S T 1CSID A 2955 27 ZRMRHLE , X SE LR i R 28 1k BEE D S 32 k4 2 H i
2y [ R I) RR T AR U BB AR OC TAs IR ML ML T A5 27 JR 453K, IR BTk
PR H 1CSID 22y, WU [ G [l o 2 A A A T4 0, 3 T ol XU e XU

W ARE G 2h E SR m AR Pk i T ICSID A2955 27 4%, AlfRess sk Hoph B A R /AT
RN 52 4= 3 B Al TCSID A 24055 64 ZRMUER T A Y “fRe i A" Frmdesg 1G], (HA 2
ICSID fh# e 4 FEAL . B 28 m] Uk MR I E LA (Banro v. Congo) 18 7 SCIF Z= I Fi i
(Aucoven v. Venezuela) ZEAGRHHT 2 UL EL 2N T X Rl A5 . @

USRI AN G TCSID A2y, [ S 0] P AR 7 5 B0 R e RO A LG R AN A2 o
AR TMAs MUE T 28BN T ALY 27 ZR 55K, BIAEHR BT A ZoR BGIE 1CSID ke, X 240K
ATHR AT LA PIp ] ) G () A AN 508 AR e () Y 5C 22 o AR BITs WX Fh S HY 0 Z ke fir, K
TR A AP MR R DA e 7 FE 4 A A 1 B WUAR M A Zh A A 2 3F 1CSID fpdRfe )y . Scikrp
AR TALYE 27 5609 BUEPRE:, SEIE A T 805 i @

R —l AR S, b EAIA B A R 2l [ R R A e g AT A S R 3 AT Rk =
AR . PR 55 B BIT B9 MR A0 5 45 1k R [EE 5 3l 1 S ) ph R RE e 2R 47 b 52
AP, BETIZFIAE N 1CSID A%y, Hidiks BIT HoRMLE AT A BRAMSZ A7 AR B k] 5C 5
MIRLE o A, PhEEERES] T CMS AR JRFIMREE (CMS v. Argentina) ZEAPERBEML A : ME—1
FEEPELED, AMSSARAPAAE RN N BRI HE AL I 00 R R R e, e

@ HLE BITs HLE , 7E7% 18 1CSID 2055 27 %), NOZAE IR )7 K T B R W e r . i@ E - B E £ 8 BIT,
T — R 4R BIT, {8 [E—Z V0 JE W BIT L K A8 E—3 % BIT 55 10 (6) 4.

@ Banro American Resources, Inc. and Sociéié Aurifere du Kivu et du Maniema S. A. R. L v. Democratic Republic of the Congo,
ICSID Case No. ARB/98/7, Award ( Sep.1, 2000), para. 18; Autopista Concesionada de Venezuela, C. A. v. Bolivarian
Republic of Venezuela, 1CSID Case No. ARB/00/5, Decision on Jurisdiction (Sep. 27, 2001), para. 140.

® See Martins Paparinskis, “Investment Arbitration and the Law of Countermeasures”, (2008 ) 79 British Yearbook of
International Law 264, p. 285.

@ CMS Gas Transmission Company v The Republic of Argentina, 1CSID Case No. ARB/01/8, Decision on Objections to
Jurisdiction (Jul. 17, 2003), para. 45.



“WiET" B REFHEBROER—ERPRBFHAR

KRBT 1CSID N29%55 27 ZR P i T5 58 AR ZE 27 ZRF RO T BRE RIS OL T, MhERE i i 2
#iJ72X (by analogy) T TN . SORAEA R AL 6] “ A HI™ AR A7 1625 1 2
WIXE, (HMBORIAE , A SEAMEE MR AP, “JHEE ™ AR T 7R T8 [ [ i it
FTAPSE LA RIS B A i XU, , 1 L AR AR 1 AN [ A 8 X A ) S S v SR e g XU o

(=) AR R RSE ZFTAHBAZ 700 Z TR

ITAs i [ 5[] fh 38 S ik R B A B S0, (BRALE WA PR I C R B T, DI A
P R OC R AT S5 A 45 TR o M I s v 3ok S I vl ) o T ) % 3 24 512 e o ) 2 6 1) 4 3
A DATE — R BE L Dol ] 2 ) A RS A R P R A DG &

T8 AR IS TR o B A A [ SR s RO ) 55 07, 20t m] = S v AOR], 4%
B TR AT AR - Wi o [l 5% () AP AN 48 9% gk R 1 (RD 1) 06 R o 3 P2 D 0 5 206 A AT 2% 1
(a) CAERSEMEREIFETIZNE; (b) JFRMBEC IR TR, (o) %I 8k
SRR BE AR R T AT @ X FRIR R T MAAEE DI R . T KRB TH
ZIa, HErdeR . BT DOREH R Tk - AT e 8, e AN R0 LB F g ik, 4 1967 4%
(OECD AMEM =Ry AL FZ) BAEHL T R E LA Br @ BeAb, [ 5EE AT LAk i
e, T AEe MR AL ez, ol ICSID A 2955 27 £ RLE o

“RET K. 2012 AR BIT 55 20 (2) M. E— DRSPS ET T, W IriE
Gl — R BIT LS5k, BEGPEREE AT LIS B 5h 2k 358 15 LA A Al P RE R L BT 4o 45 9%
HHURABEURHE I o MR, M EEA X558 A B RY, IRz Rt sg a4,
M1 252977 & R LA X BER T 2 TR E B A s, IS AR e e . WG 29 R BES B &
Pl AE—4E2 75 T LI ) S S AAE BIT B 114 [ 5% ] e s ke SRk i 57 1 16 R ) e o )
GRS R T DA SRR E . XSSO M AT 2RSS, (EA8R AT LI I 45345
— SIS B, A2 DO AR MR R R AR 55—, XRP B ML
FTRELE 45 207 AR B LA e fy 3 5=, BB R B4R A5 HE P A RE IR & 2, AT L)

B R RN N ZE LI T7 B RE, PSRBT PRE . AR IR AR BN 46 24T sk e 1) e
W) Ha I RERCH 2 10 S L T L 3558 3 B R i — 1l 2k 2 LS 2R 0K F COL Y

Plex, (EFZA G A DL A 2 HER BB ARy SNk 2007 A5 St S5 R R BL ]

FEATRRAI L o Wit HAs HUE T “Jofr kil £ (preliminary reference procedure) , 47K
B - BRI - v =2 FTA 55 11 345 27 (2) Zko ARHUERTTRE N 3 3l sl — 4+ i
JriEsR, GRG0 i b o X B E AT — SR AT BB R o B AR [ PR R P E SE AT
BRI OGO, 229777598 nT LLASEA T R 7 36 ) T I 2R 8] frf 8 0 27 2 [ JLA R 3 33 AR
JEURRRE o K ol [ K [ (A HH 1 5 T 4 ISR 9 g RS I 2 A I 7= LE TR T

@ Michele Potesta, “Towards a Greater Role for State-to-State Arbitration in the Architecture of Investment Treaties?”, in
Shaheeza Lalani and Rodrigo Polanco Lazo (eds. ), The Role of the State in Investor-State Arbitration, (Brill Nijhoff, 2015) ,
p. 271.

@ Amoco Asia Corp. v. Republic of Indon. , 1CSID Case No. ARB/81/1, Decision on Jurisdiction ( May 10, 1988), para.30;
RSM v. Grenada, 1CSID Case No. ARB/10/6, (Dec.10, 2010), para.7.1.1-2
OECD, Draft Convention on the Protection on Foreign Property, Oct. 12, 1967, art.7 (b) (ii).

®

- 121 -



CEBRERFR) 2016 F£E 5 HA

& 15

FE K ] PR R PP U PRI omfi A a3, MR 207 PR3 T — R B BB AR AR R 1
FEHLH] . TR IE BRGSO T, R PRV 277 BT AR AR AU, IR AR 5 G
AHBNRIAREE, I BT ZRARE S T BB B8 MG PR B 1) ph 2 2007 | BEBT Uz
I S B AR AL = 0 B [ 58 0 W 5 8 AP e P ANl o, 561 5% ) 40 i DR R e ) o S 12
P2, JFATREIEAHT A= o2 Sl EIRGRA KRR EIAT, AT LSS B LU R RIS S

MEIFE A ST, SIS RO IE L B SRR S e T PR i i R AR 7 A ELANAE TS IR
REBY G R JE [ PR B vk i B S IR 5, e T SR AR R A B IR A MY K 1969 4F
(HEWN R LREALY) B9 I BEMEREN 25T — IR B i B SR Ja A AUAE 1T e 41
HZHU A NS Y X IR A A 7 e SR 2R, SR IR REARAS H R 7E T 2 4k 249 7
PG A JE8E 5L 515 SR AR SR AR — L U v B B © [ K R AR P AR
G IR K a) Jm S 52, AR E R o xR AR T X — A R, 2P b
FIZF T 4R 205 A R SR AR R R AE AU

ERMUFE LS, fPEBEETE 1 BITs FRALE 19 5¢ T 4% 20 e i 1 B0 Tl 52 1) 4 S e ke 2%
AT OSBRI AL AN S R Y, XMIRRERR B E . 2R, RUE U BT
IR FE K ) R AT AN S R R IR AR R Fy, BB b 50583 00 BURBOF AN BE % S B
SNSRI BE T BB BT FUR SR Dr 09 55 SEE WA, R PR S i i R AT A0 g A [ AR )
FEFbRE R BB, S ORar il B B S, BBt bRl B A E Je, M R AR
PONEB A RAR BT Y EEA RIS R S RGeS, A A [ SR TR S AE R R TR A T
TR SRS IR o XS AR T rim A e A ok, AIFEBATT G2

JEIRZ/RVRSREZE N, AR AL FE SRR PR A AL, i 5 T AU T
g, MEBRPEFRSCRE , B — PR A RIA e XA SR @ LEA Bk
XHTARIE" A3 — 42007 Al REE A TURA T 52 Pr BB IR S — 4R 297K B T REZ R ERE S, JER
ZIRA EARBAE” ATBEMEAR R T ORI A s AT A CREER R, ER PR IAREAST
A PR, W RS AUT BT AL R BREE T SOTAS S RO BRSO, LR PRl R PR R

(55 128 1)

(@O Anthea Roberts, *“ State-to-State Investment Treaty Arbitration; A Hybrid Theory of Interdependent Rights and Shared
Interpretive Authority”, (2014) 55 Harvard International Law Journal 1, p. 6.

@ See Michele Potesta, “State-to-State Dispute Settlement Pursuant to Bilateral Investment Treaties: Is There Potential?”, in
Nerina Boschiero, Tullio Scovazzi, Cesare Pitea and Chiara Ragni (eds. ), [International Courts and the Development of
International Law : Essays in Honour of Tullio Treves (the Hague: T. M. C. Asser Press, 2013), p.767.

® See Zachary Douglas, “The Hybrid Foundations of Investment Treaty Arbitration” , (2003) 74 British Yearbook of International
Law 151, pp. 151 -289.

@  Delimitation of the Polish-Czechoslovakian Frontier ( Question of Jaworzina) , PCIJ Advisory Opinion, Series B, No 8, p 37.

® See Eirik Bjorge, Evolutionary Interpretation of Treaties, (Oxford University Press, 2014), pp. 76 —139.

©® See Richard K Gardiner, Treaty Interpretation ( Oxford University Press, 2008), p. 109.

@ See Clovis J. Trevino, “State-to-State Investment Treaty Arbitration and the Interplay with Investor-State Arbitration Under the

Same Treaty”, (2013) 5 (1) Journal of International Dispute Setilement 199, p.201.
- 122 -



