XF R E T E Ay T R R e

T

OB ATREARNTIME R, T (BAE) A OUE R E R
kL AATIF AL, ARG B RE A TR IR E FRR F ) ok, A58 E T4 R
BHHET 1977 5% —Mmile B 5% 86 &A% 87 £ b, XFHEAR LI NRET T IEEF
oA, AT ANERBRAFR L P kB ER AL ANLGHET EE3 %, F6
FH 3 KA EER, CELRERAG —F L AR R B R F kBT I8 45 LR 8
BR, BERAT (FHAL) 528 FZ—RAMH, ERALT, FRFFERFFF LR
T AR Ak A T ANATI AL, AT 80 4 F ok Ao B IR A ok B S5 %, A3t — 271
R AT RBLA D, EESH O (1) BT TEGET TR (2) HEF H
FIER T BOILRE, HARMRRLER, AZENE I fTE R TRACE FAT I e A L
X (3) WEFTHEEMHSTMEARMILR ;5 (4) AFEF ITERTH R0 TH Al E A
A, AL G AWK LE PR, FENEIEKIEAE A kil 0y A AT X P ATIRT

KA HEEITE AR—ROITERR REARSRL BA

[ PRSPl ik Be T 2016 4F 3 A X E VR A (Bemba Gombo) ZEASUHFIBR, #iiy AR AR
LA 5 A S BOR R MR R 3202 3 M A B NIER AR 4400 N o I 2802 [ PR = 12k e LA 4
HEETATHERGL ( (FSHLZ) 528 Z) (A — DR, (7% SRR E PR 30k
b 2 E A, TR PRI SR OL Z B & T — RN AR, BB EES LR, [HX)
I Vod i GRS FNDTINID ) TS EERR SR ol RN R o2 S LR WoTL S i M EP NI ES i b o 92 s
[ Prof] ik B dk s . AEX—BLAI 3G R, AR 2258 ) 2L IR AT

—  ERINIEFOEL A

TRIE T VTR BRI S0 B T 1439 45k [ g v B R R IR 1 A - B 0 ZE AR S5 B i
2, Bear & ZORM NGB X TSR AR I AT O 5T, 25 N SR IBGEET By 1k it 4
SRR B AR 5T, ZE R R AR AN [ R AR — RE R BEAE LD A A P U O R 2 SR R,
1899 4F (MRS NUNZT) F1 1907 4F (g 2F i U 2y) BEE (Rl RE) #RMLE b =A 5207

o P E SRR R SCI PR BT G L BB R
@ Theodor Meron, Henry’s War and Shakespeare’s Laws (London: Oxford, 1993), p. 149.
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(AR, 2 7 (B T AL Fh S T 67 53 (4 B R .Y 1919 4F (IR TRIL ST M2 IR
AR N, FREE IR T SORREAN A, YR THE.? —HUE (URTEFRY) 5
227 2k #5228 ZRHUE NGBS IRIE AR F oUAE . (H— KU #H E R TR ILIF R B R S
ASEnt, R E STENLRDF A MG RRE R 2 o Ak, T E PR A LR B TR UL
A FTRLE o

FERNEJR AR — R R I N 28305 . 0t A2 SO M BESE A 5 H 4250 14 5 i 4595 4%
B, YRR IR T AL 1944 4510 A 9 HE[ 1945 459 A2 HIMIE], REATREERY, L
NGB R A LU AR A P RS EE YA AR AT O o KT — IR B N I H A
BT 123 M, K Ex ARl (Batangas) V- RSLHE A B AR MK L5470, B8
S RAFIZEEIM ™, wE 2500 455 7 ML RSET:, AL R B ER . HoA
PR R AR X RARAR ISR 2Ty . JERPRRAE, DRI Y R e i AR Y S
B A BN B AN R BEJE AT 5 BI85 B SR 5T BRI IE AR YE, R 2R
1907 4 (RSP SEUUA20) 45 1 46 (B2 TT i R B BAAI iy 6 T 8 0758 B4R 45 5 11 57)
1929 4F (SETHEE M . WE BB H NTLAZY) 226 5% (BT E NG A 55 4R
FIARZRAREMATY) . 1907 4 (A Z) mRHE CRESCERRABE]) 5543 & (L%
BB A RS R A SR BB A S M S R T BE DR BB R K A LRG| e i) @
HEAh, TR SO P AR AT R TR E SRR B2, Rt R i) E A
T 1946 4F 8 ] 28 HACGR IR © IREE A WA TR B 2 o e R A A AL 5T 5 AR
A 2 SR B PR A E D A B0 T 2 80 B iAo, $4 B MR N A 54, X —
BRI A TR BRI ST B — 003 LI B S ()i (4 56 [ BUR TR 2118 B AR (A
ZAH 10 SE5E) WILREME, FHRIEARE A2 TR0 IR O SRR T R 2,
{EL LI S PEHARAN RE [ 58 45 B DR AL R 1530 S AR A I RO B R, PRl — I AR 29 SUAR R L
A7 X T St A R i R 2 AR — R A4 2R AR S ST — S o A R . R
TR R TS0 5 T A S AR G 09 B B N TE 1 25 2R AR LI R . 1977 4R/ CBR—MEnBUE 43) 2

© 1899 4F (REMGTARAMGRG) 55 1 456 13K, 1907 4F (FhiAsBABIE) 55 1 45 1%,

@ “Report of the Commission on the Responsibility of the Authors of the War”, (1920) 14 AJIL 95, p. 121.

® 1907 4F CHEEAEBIUALY) 5519 4 1929 4F (Tt it . ma BB HINILAZ) 2626 4%,

@ Marco Sassoli, Antoine A. Bouvier, Anne Quintin (ed), How Does Law Protect in War ( Geneva: International Committee of
Red Cross, 2011), Vol. II, pp. 891 —892.

® Ibid, p.892.

© ZEW RALARR R AE 1931 F 1939 SRR 25 T S0 [ 19 S APF-9R LK 1939 $ 1945 4R & A= 19 % 4 4R
AfEHE N, RT ARG T AR IRESL, RAETEW I AT R A 255 29 R LIRSS 23 44 (]
POARIRIR A [ A R 2R Ll s ) IR, W B0 2R MR P AE P RS OR T L BRI AR BN SRR 4R,
VI HZEEY . 5 s ) % 3 7 . RFRE YT AN R 554545 . UN War Crimes Commission, Law Reports of
Trials of War Criminals (London; His Majesty’s Stationery Office, 1949), Vol. 14, pp. 1 -2.

@ UN War Crimes Commission, Law Reports of Trials of War Criminals, Vol. 14, p.7.

® Trial of General Whilhem List et al. , in UN War Criminal Commission (ed) , Law Report of Trials of War Criminals , Vol. 8,
pp- 88 —89; Trial of Whilhem von Leeb and et al. , UN War Crimes Commission (ed) , Law Report of War Criminals, Vol. 12,
pp- 105 - 112.

@ See Kevin Jon Heller, The Nuremberg Military Tribunals and the Origins of International Criminal Law ( London: Oxford,
2011), pp. 262 -263.
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86 %5 2 BHLE,, A FHRAEAES RS SC it ™ 5 i I H P LA B8R —BHmisE B, 155
By A BRI A A 15 B AT LAAS S 258 0 M E i I H N B 2k AR — BN U AT R IE
FESCE R RIS, FLFR PR A R — VI AT A RS B 1 B BT R, B A T G0 IR I St
BEARE PR IEHE E P e D DT . P84 e R A AU R S ST SE o B, 4R A%
BHER, TAEAREEZSORHE SRS EE R WA E T, X —BRER T4HA KRS
1 —2aE it 2

o 2 T ) ) 9 S Ok B T R by e I PR R SRk (ICTY) | 5 BE 3 1) By o) 35 32 2
(ICTR) MARE AL SRR X A FALZY5E 7 58 3 30, 28 6 455 3 3k (ICTR MLZY%E 6
FAETES ICTY 55 7 4558 AR o AR B A [ R 45 4 gl W0 24 1) ke 0 1) 4 BHL 2 T AR 1 41 45
ICTY A5k Ebrik, 1 L AEE AR 5 .© WX —2H#, ICTY, ICTR AYSEi, #B)E T Xt
S FASHE I AT HLEI 0 AR & L RS, ICTY $ZY5 7 455 1 S0 ST 0 35 . 41
FRSCAT. R, KA. A, WEEER, X—REH 3 RETEMI T ER, NEARD
PEERELE, 1 8 TIFERRESIL R/ ILRES 5H5ENE, MRz, BHEEES
3 R AUt HORVE T S8 T AT o AR ICTY X M M Be , 4595 B 54T i M i 22
PERTRUASE . (1) RHEsE R L L FRER; (2) BET MBS E A H b A6E ks
FER B0 AR RO B S B B 2B ST s (3) FREEMIARIEN KSR BUL EE i B 1k SR T
Po TESLER, PG AR AR 57 AR 80 2 0 =5 53 AE BT 09, 8 DLJETR G0 St A0 R Y R 44
HeiB I TRAE . ICTY F1 ICTR AR MR A E , X8R E ST M 58 35 64T T 78
o A

FEIBR TS IRBEAPLE T, F8HEE DR AARN, £ (FEMA) F21 5T, KpiidHm
TR e 2 A B SO R, R A 2 A R 38 A 9 2 29 DA K AT R B e, (B
Zy) 5528 FAHRIEE ST E, 5 ICTY YEM I BB A E L2 E A, KB BEWAFETE
FHLLYEE 28 M RER /R, T4 E ARBEXTH T I8 S00EE Y il 5 T G0 i A0 31 22 8] 0 S A7 7E
PRI R, @ MRF R ik i I AN R R R 5e RAE W P84 1 ST A B A e . ©

RGBS E T IEE ST A AESE , RS 2 M BEm =k T, X 4L EE ) 7 e 4R
VA [ R P O B

Z EEERENMER

B SR 8IS EAFEie, HERELAET . —Jrm, 88 E sUERM e

CDDH, Official Records, Vol. I, Part Three, Draft Additional Protocols, June 1973, p. 25.

CDDH, Official Records, Vol. VI, CDDH/SR. 45, 30 May 1977, p. 307.

Secretary-General Report Pursuant to Paragraph 2 of Security Council Resolution 808, UN Doc. S/25704, para. 29.

FEBRIR 7k e A BRUR R R R E DM R 2 —, (EXP TR R WA E, SBIE RIS X H TR
PEAT AR R IR A T B T AN 2k A, PR OCFR I A S AR ZEE B R 2 B R gm0
TER XK, Z UL Prosecutor v. Bemba Gombo, ICC - 01/05 - 01/08, Pre-trial Chamber Decision on Confirmation of
Charges, 15 June 2009, para. 424 ; Prosecutor v. Ntaganda, ICC —01/04 —02/06, Decision on the Confirmation of Charges, 9
June 2014, para. 174; Prosecutor v. Bemba Gomba, ICC —01/05 —01/08, Trial Judgment, paras. 736 =740,

® Prosecutor v. Blagki¢, IT -95 —14 — A, Appeals Chamber Judgment, paras. 75 —77.
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98, ERLIRA TR ST, SR NIZESCETHE (JRER) R RTHE (BFR) .
AP R EAR R RS AN giAE—ikd o [ B ml ik S e i) R DU FE R S S A
R THERAAAAE, AR S, TR IR MK R . faF NIRRT E RO
SN E RS SE S, FE PSR RRE AU SR BT A R R I Y [l RS, RO E
7 B NCYRE” X INRN R, T RGN REAIEE . I N R T2 8] 25 AL
Rl DAL PE I R, DR T REAR AN RO A5 E .

(—) EFRE) % %%

L T HOE AL R X3

PR R O R AR A TRl A Dy SRR OB B o ICTY ATICTR 4 0 29 K s 4
HEIULE O KT, ERAPYL (Baglishema) 5 b g Ay 5 A 2% nf LAKY A #5H
LR, TRTHEA (Blaskic) ZH FIEEWRA ZEMIIRIR .V T IEA 7Y T 5 1 57 J0 2 Xof vk AR
Y8 B 0K BN I 7R ] P % 0 B0 A S K RS A $HAT: AR 40 i R 8 % ) 4 301 8] 524 A9 A
SE, @ T ARAR S SR AR T A S S ) — B B Bk B, S ST R g g ) H 4
KM TR IE R 38 H SUFEAT N o 7R [ PR 305 A A X PRAT B4 ik LI A o R
%@ ICTR A NIE AR EPRAESFIREB TR ZINL (A TR) . FOLE (TR . MR (e
AEAR) WHRFEETUE, B 7E R TR E Y ARIMTEEF Iy, IR PG 5 ) 2 X i
REFERE PN ] BEAFAERRE . TR BN SR BB STAE RS, FIBRBISEH T AR XTI AT I
FTRA R LS A1 e (negligent) ™ (HERES , (ELLE[R] — Bevk h B0 215 WA 14 [7]— A1,
AAsigh “ bk 20 (deliberately disregard) 1 H: F B R 4R HUE 8 BT R BI7 1k 332 S b
AT 55 O MR LR I A S R AR R R ST, T I I T E
LR (recklessness) HLA (1 TREARE P EECE S5 T ARG RIFAE) o R,
b 2R XA )R TR b AR R R 3G, AR Ay, X TR TR IR E SR S T
ML T A AAAEIR BN G &R, JEA R BIAY . (B EIR R B E AR BOR B ) S B POFBEA 1 B %32 . T
AV B 20 EUREE DA R o IR IR VR E 2930 LA IR B 7 i) 7 sORUE i R AT, DR 2R LA
Pk v o R B AUE APLRLE SO FTHAE, X NEABEHAN TR fiEZ, BIRkEK
T BRI R PR AT REVEARAFAE , (HSE 55 ORI 53 © FEATfr i ar 58t , ICTY LiffkE
5| AR P SR Ay, SHZE YU R SATAFTE R AT RENE© LS DURKEARIBTRRIE, 5155 5T
ERMT, RS TATLRE R A RIAE RSO O R IR 5 48 EAHOGTE e

e

Prosecbutor v. Bagilishema, ICTR =95 —1A - T, Trial Judgement, para 897; Prosecutor v. Blagki¢, IT =95 - 14 — T, Trial
Judgment, para. 562.

Prosecutor v. Bagilishema, ICTR =95 - 1A =T, Trial Judgment, para. 1009.

Judgment of International Military Tribunal for Far East , p. 1176.

Prosecutor v. Bagilishema, ICTR =95 - 1A =T, Trial Judgment, para. 1009.

Judgment of International Military Tribunal for Far East, p. 1176.

Ibid.

Prosecutor v. Bagilishema, ICTR -95 - 1A - A, Appeal Judgment, para. 34.

Ibid, para. 35.

Prosecutor v. Blagki¢, IT =95 - 14 — A, Appeal Judgment, para. 63.

@06 e

Prosecutor v. Bagosora and Nsengiyumva, ICTR -98 —41 — A, Appeals Judgment of 14 December 2011, para. 384.
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A B A AR

TEEPRIR SR, ST RO SRRk, ThESR. £ (POHMY) $30 &,
NIESAT e B 5% (0 B 2, YR R PR (recklessness) (B 4
RS I B B VR FIEZ O AT L, AR 2R TR 2 Tk — M Y [ R % 5t 2, B
WARAIEIR ., Pk, 258 05 RERR SRR T (B DAY 425 4 FmiLgEseds
FALTES S35, BB T BIENCE . SR, EEENE. B, H28 K Fa. b FKIXS
THEFREETMIEERIGEEPMEL, X TEH, MAYMRETHRMER A SN2
(consciously disregard) T REBBHE R F 2 EAE sk B SIE AL TR A5 ., X —HEBE0L T I 7R [
BRZEZE R RS A SE AR S KBS (R I B 00, A BRI 2N SOk, Rk 1 T E i3k
AIE (% THZ) BHIPAGERI . Y 35 EARER I, ST IR R RS AR, kg8
TR TN —REE R HIE T 0 2k S5 AE (6 AR AL il o 72 0430 S A B0 95 75 7 55
ERIETI I M TAT) A E BRI O JEA 0] 2 55— BLLUE 30 458 1 R T Kk
BHE” BB, XA S A S IR CIRATHIBCE Y ot L 1 I 4 4
PERRARIOTE B . S5 DL PS8, FRanB i, (B OMY) FlfsHEERIT, KIS
AR FGE N T G 2, AR M AL 24 £ S — Bk

R (B LY A28 4% b AR F IR, A T ARG S AR R AT 18] B R 1 T i
P S84 Mk, BRI R 4 R A A G R S X — A TN, UL, AR5
28 % a B FZFAIE T TR AE M BB o 2. BE L 1) B AT DURBEVRIA BT B g8 . (1)
XA AN e 3 T TR A B s (2) X A Ao 2 o b TR 78 7 2 o LA B 7= A
Al S

TG T BE I R T FE B LR A A AR OIS 00T, BB R R hya 26 @ 3t
P, GRS AT RS AR BRI 5 2 b, B R LIRSS IS TR [ MR —
RAE (B LAY Mg R, RS B ERRBULIFIIL (Celebici) HhER (%K L
FERIWLAR : SR HE T MG MM 3 0 T — 005 ., A B A B 45 LA R AT RE S T
CPERERAUTE, MED RS, B T RS A O ) S bR R
TR BRI [T TCTY i o S B 10 A3 7 397 6 23 2 o o 2 260 I 1 i e —— 52 R0 ke 11 T4 9%
B SR AR R R X G5, SV USRI, A WO A St 2 O A G
) AL, GRS IE B A SEBRAE R GBI, TR I R 2 75 Sy 2k 54T

@® See Prosecutor v. Bemba Gombo, ICC —01/05 —01/08, Pre — trial Chamber Decision on Confirmation of Charges, paras. 365 —
367; War Crimes Research Office, International Criminal Court Legal Analysis and Education Project Report, Mode of Liability
and the Mental Element: Analyzing the Early Jurisprudence of the International Criminal Court (2010), pp. 68 —76.

@ Proposal submitted by the United States ( A/CONF. 183/C. 1/1..2) , reprinted in M Cherif Bassiouni, The Legislative History of
the International Criminal Court: Summary Records of the 1998 Diplomatic Conference ( New York; Transnational Publishers,
2005) paras 67 —68.

@ Prosecutor v. Bemba Gombo, ICC —01/05 -01/08, Pre — trial Chamber Decision on Confirmation of Charges, para. 429.
@ Celebici Appeal Judgment, para. 238, 239.
® Prosecutor v. Bemba Gombo, ICC —01/05 -01/08, Pre — trial Chamber Decision on Confirmation of Charges, para. 423.
© Ibid, para.432; Prosecutor v. Blaski¢, IT -95-14 —T, Trial Judgment, para. 332.
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(IR e sV M AESE PR RIRAS BL T, 5 A 35 R 3R () S B 1 A o ) e ]
A DA E AR Y BRI RIS, (A FE R A T [R) S5

SAENIE, ORISR X X TR AR S, BRIk B CRE R AR S M ) 2
145 2550 1 3K ¢ IUEER A BE A B R I 06 2005 BSOS RO BE . AT AU B 2R 9 SOR I A B
UNHE A B O S WO E N RO, At RER MBI, $OE NEA R PR EFIREE, A
FEBLA L XTRLLYHE 28 26 b 3 (b FOEH TARF SRR, MPrs AR S BUN RERER [ F s
M HERHLNIR L ER DT AN) T “AEIRZR” X 08 5 & 774l
B4 BRI, #REAE A e g i, AT LU R, © R X A T
H”OHCRCEAEIE” PR, ISR PR AERTAME S T AL H R TR Y R
BEATRWI TS EaR Xy, SEPRAIBERIE R B MIE, 7eE BB Beh 00 7 R AE s, e
BT B X Ry, A AR AR B B0 T, foe i B nT RE AR S e — R T
EENRE PRI TR, MG A R AR AR

i BRI, SR E ST E SO BOEIR S R T, TR PR AlIENU I 2 A e, itk
JEERT > 5L B AR 2 [R5 [l Pl 3k Be , TR I R A S U T3 (2 S
29) 28 Sk a. b WAFRABIERE . HETDUE AR S — 2829, il T Pr A S50 e 14 7 TR
IR AT LI IT, RO A S B REA R 30, R B Bl 2 i 2 W O S K 3 ) <5 i 67,
{ELIX 73 35 TR AN R R f) AR B e

2. KT ALARIE R RS A FHie

A HEERRAEE SRR A M — A SHERE (sui generis mode of liability) , 27
SERIRAR . RRBORIE T S B A ROAR I B SRR O A SRR A F R O HE VR AR A
PR SUE R TR SR © A IS SR C TR MR 5L, 2 T 7ERr 50 (1 B
LT BA GRS B Ao A B B AR AL 350, SRR BT A $R I B DU ARE LT St
TRAIR A A IETUE, W [ PRk B T 1695 ST R M A0 AR, A im i R AR 95 5 J5U0 iy 7%
8], M IR 5 SRR A AE A RIS, EMLSE RIS E . fEVIRILLA (Celebici)
R EZRT, 1CTY EURENNRIEE SUL 5 T S80I ™ =k, By A Trim: st
FrRIRAR T E, DLECRBETIRT sl in N AT R A BOE AT A B ey didl, R AR
B IE—RZIEN D FIURREIRTEM N Rin 455 N (Hadzihasanovicer al. ) Z&H PR E H
TR WS XK, FREE ST SR B AP IR (1) 8 F ST IYIL IR ™ &
Py (2) BEBCE AR FENE; (3) Bos AHABAS O (4) s sld g A 11
DIRIE A S rh, BURBEMRE T XA AP, RIS E A @ E 0 24 -5 HOGHR 1 T 2 i 52

Prosecutor v. Bemba Gombo, ICC —01/05 —01/08, Trial Judgment, para. 195.

See Prosecutor v. Bemba Gombo, ICC —01/05 -01/08, Trial Judgment, paras. 191 —201.

Prosecutor v. Bemba Gombo, ICC —01/05 —01/08, Trial Sentencing Decision, para. 60.

Ibid.

Eg. Prosecutor v. Ori¢, Trial Judgment, IT —03 =68 — T, 30 June 2006, paras. 292 —293.

See ICTY, Prosecutor v. Kordi¢and Cerkez, IT =95 — 14/2 — T, Trial Judgment, para. 371 ; Prosecutor v. Blagkic¢, IT =95 —
14 — A, Appeal Judgment, para. 91; Prosecutor v. Kajelijeli, ICTR -98 —44A - T, Appeal Judgment, para. 81.

Proecutor v. Mucicet at. , IT =96 =21 — A, Appeals Judgment, para. 313.

® a

Prosecutor v. Hadzihasanovicet al, IT —01 —47 — A, Appeals Judgment, paras. 312 —318.
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AR TRACAT 5, 1202 T RS 4 A0 TR A A IR Fr e, HC A S ol g T ]
BN B MBI A SR, FE4EH M s R AR PR TR R 2 1o m, EIPRIR 0k
BEr I, A B XA ICTY #fiar it

SAgNIE, SRR ULEE T SRR B E . 23 CR—MPImSCE43) 26 86 4855 2 3K,
55 87 AR 1 FONIEE 3 FRME , R8I E IO GG TSSO . — 2SR AR BIVRE sl e AE 2R AT I
WIRTIRT . Ak 02 FRIATLIRE IR BIATEIR S X T G0, SRR Te 1 i
RN B IE RENE A — A E 257 58 BRI L AR S SIE AR

I BRIPI S BEA AR FE B SRR M, T (P BLY) 55 25 SR A — IR M SRR X
— L SRR E AR B AT B o S IR UL [ PR SA Be A T Y, kA Ll BE AY fig
B (P DHLy) 528 5 ERAE NS TR Z MAFAE R OC R, IR B0 RE A AT
1 “FHIEAER” TSI PR B S EERR . AR IR BB S E R BRI By, fE (¥
SRLZ)) B = T IR ARG

(=) BREZENERE

ICTY | ICTR M2 CSR—RHSE) 28 86 AR5 87 Z8 M4 SUI N AL & 1 — > 463
L T2 RS [ A E IR B0 G — 1 AT, P RE 2 3 L AL TR BT DA A =X 4
EHRARIN o X — S5 PP & 7 [ P Fk e o A /e TS L 07 A3 TR AL, ERr ek
AL, HALEEOR R NAEBRINAE T ICTY RLZI5E 7 2555 3 FRAEL L N s JE 1Rl T
Yz . W ZMNEBUATTSHRE R EIERIEA T — Rz

B ESLE BRI T IR, NS O T A Bk v A BEITTRL R T DRI
SO F BAA R RO IE IR FEA FE Sk, $R R E ST T DR — ARS8 8 DURR 1 2 B
FE bR Sk B A E , AT AR LRI 8, AT 435 E AL R0 gR A R U SR b 2, [
PNSLIE 58 A48 DURFSETE E R B S Be A S ) FLARTR 5, (RT3 Ak B ) S0 A R 3T ok
TR o AL R A SR ST ) A 4

EESLEYON FHREER TR BT, R EORAED LR, WAENIERR (F%) AL
WAk 722 1964 (FEFIE) HE B THRHE W, HEERR AR SME. X
—IZHE, R 148 JRHUE, 1R E R AV T AL TR B T AL IR A A T RO
ARG, LR gy AR Ak, W LR Bk, A7 2% 2003 4R E R CE BREARIE 2D
(International Criminal Act 2003) BE— KRR E ST X MM ARES . H—, |\EERE R
VN RSEIRARR, DIMPRROK AR | faH AR Rk gkl s K=, f8 e N E R
RFEET X T GALRR AV G, $81EE MR AR | fEHE AL . IR ok

Proecutor v. Muciet at. , IT =96 =21 — A, Appeals Judgment, para. 732.

Prosecutor v. Bemba Gombo, ICC -01/05 —01/08, Trial Chamber Sentencing Decision, para. 20.

Prosecutor v. HadZihasanovi¢et al. , IT —01 —47 — A, Appeals Judgment, para. 260 ; Prosecutor v. Bagosora and Nsengiyumva,
ICTR -98 —41 — A, Appeal Judgment, para. 642.

See Prosecutor v. Bemba Gombo, ICC —01/05 —01/08, Trial Chamber Judgment, para. 172.

France, Code of Military Justice 1982, Art. 71; Code of Military Justice 2006, Art. L. 122 —4; Penal Code 1994 (amended
2010), Art. 462 —467.
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SET =22 = O ST PR BT L SRR A8 [ ST R R 4 B R S5 B Sy = R
ARBERT IE N HSALAR . REBEEAT IS 55 . REBBATHE X 55, SFx5 RAEDS (kT HILAR 12K
R, SRR DAZ IR LA E HRIR AL s X T ik S WA S O, ANIBiCEE 2l R b
WE4S SU55 AR VR B A REMERR DA —— MR aE R 8 551, S FIA A IBETR 5 48 bk ik
SRS LSS, S P BIRER 3 4F .S TR BRI A MU IS T RAL TR AR, 844 i
AL 5 A IAGEIN @ 2010 AR4E E L BEA ML TERIER R F LRI E %S (Democratic Republic of the
Congo Case) Wt B 2002 4FE ST )& Lo W PP IE AR R E X2 (Democratic Forces of the
Liberation of Rwanda) 7£ MR R =LA Y S8t i i SR e AR TR, B AR IZRE &1
WEANZ—, IFCAAEMEEE RS MEEVEBEIAY , 2002 4ES7 ik A R MR IR ARE N
TABER 1R PSRt AL AR AU TE DL LAEARIR AL, ZE AP g B0 T IO/ X0 [ Rk 2 [ A0 A1 B v
MRS AAE, IR BAE ] (R EDRE ) 55 13 Z5 07 R0 i s IR 5 .© [
BF, B A X A B 8 45 T AR R R A RS T AN A i R o X — i
TR E BRI Sk e (B DRZ) 55 28 S48 E AR EMEAF M 22 .0 ol L, BExd A hg
Bij ik N HALARRITE AL, PR S AR R B T E 2 — R ISR AR Y . I AR 1) O]
MM MAL . 25 Bk, 7ERBERENERZ, Aig S EPRRAMESKR, 16958 E LT REHL
HE— 20 X3 Ry (R RN R PR AY Rt RS ) T2 — AWMk S50 . MR
KA KA EVE N — DR IR R AR AL s TERRANT, SRIEEWIT MR — 5 HT
R FEAVIRTC RIS AL R, H A 5 0 N b i 58 A i 6 .

5

(=) FEHRA

i BRTIR, 1R E VHUERITE TR — MR AR RS, 7 FE B A P T 58 4 v] BEAS A [R]
ME5E . EARIEEPRSEAEENZ0, UL SHERBILU R, AR FE 1694 5T L1
JREOFE RN . ZICRER], HATHISE 55 FI SRR s BB GRIR TL . RIBILCK, FIBr ot
AL w32 S BT HRAE R T — R R bR v, B DA A 2 A 7 S L B A A P AR TR IR B
PR3 B SRR BB R R, Ok A T I BRA RN G I SR RN A Ak o (H22 BRI 220 T 75
—MYEEERARIE,  RIARYE ~J 1535 sl 2R 2R A A R OB, AR B 4 5 45 T 20 DA A IR 96 i
oA S AR bR R B R, FR R SRR R MR R B B . BRI A R R
—, AR — e BB, 3 SR RIS P B 7 RE RS R i B[R] — PP s B A U o, IR HL
X — DR A E AR PRAR B T — OB R s 2, ik — R R AR, Ly
FEERALERENEO T, RIRLATE T A, REERE LIFE — IR 418 5098 ¥ 1 A 5T 4.

The Netherlands, International Criminal Act 2003, Art. 9.

Germany, Act to Introduce Code of Crimes against International Law 26 June 2002, Art. 1, Sectionl3 (1).

Ibid, Art. 1, Sectionl3 (4).

Ibid, Art. 1, Sectionl4 (1).

German Federal Court of Justice, DRC Case Decision, 17 June 2010, para. 2, available at database of Customary International
Humanitarian Law by ICRC, https: //ihl-databases. icrc. org/customary-ihl/eng/docs/v2_ rul_ rulel53 (last visited 24 Feb
2017).

ibid, para. 37.

ibid, para. 40.
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ICTY | ICTR DI R 1CC M8 B ST Ak, i) T4 (HBLSEAE B, ik iy — e e
TEHAE bR ZE Bbr, B, SBEETHEDART G FEI A MUE A B, BN 1 J5 A 2%
2 E BRI M TE AR B — IS TR IR . RRK e R | e AR . =g ARZ AN It ST iy IR
Z, MU RS PR RAACR S RICAR . mifess BEIRE T, Spkd S48 TR H IR 4 AL
71, AT LA B SR i .

BRI Z b, TEid R DA MR B E NV I Y, SCHEME BA AT Fp it — 2D e —— I B m] 32
B A8 V5 bR b 2 Rl s ARk L E R W S REERBNE T, RS
Ferp i R M 2R, BT, “negligence” —Tal UM T 2B L 2K, i iy DU ¢
3R (recklessness) 1X— DRI, —H WX HIHE T47 0 A B IR 28 s RS O F= R
ARENV I MR E o RS R AME . HNERIR EorAr, R R % 2 3 b ik 2k 1 5t
SEbR bR A PRI IB 558 2B BRBE R XK IR E NS5, X — R SR E 5T
175 B S BRI B N IDE N S0 TR 1 WAL o AR w) ik SNy A BT i o

= XM TREMICFERFTE

(—) A TRERICES ) LGB

YA R 1 FEAE B B AP SCRIT CPIRR T 1252 B ST B T AT AL A
BEOMARARSEAT, RILL A B BIVE S SO ok S BUL AR RO B0 BB . 5 RO SCRY Tk, T
TR AP R 2RSS, RS SHR T s HER LR T WX, ) SR R
BORBERDN, RIRIHAR RIS 750 7 2555 L3k (36 6 4558 3 3%) FRYARIRILAT . Rl #H0g |
e WEIAF A SHEIE A, ICTY HICTR XRS5 E RS . MZYHE 7 2655 3 30 (3K
6 5330 ST mREERR A CR—MIBSCE ) %86 (2) FMH8T (3) %, HIEH
BUE AR ] REYRIB ™ E i S FE B N TEYEA T SR B R, R E SOEALE T it AL IR
I AB™ SCRRfRE

JUSOFER RIS E SUE S ML TUE (ar . KA. i, #B)) iEE—ERPRE,
S A T X C IR R SRR R, SO AT D A A AR R A (Oni¢) S gl
NBAEF 1992 45 5 H AT A 9 P MR AR E M A 51 Je 6 e it e Ao HW R F I, 1992
AR HEN 1993 4F 3 HBIE], 4l 42 B G L4 JE AR G A2 3 A0 B8 B 52 Jm LI K St T A1 31 Je
SHBUT IR AEINN . AN, 2HFAGUERE, M2 ESCT. M E LSS IRIES . I8
DR N EERPE TR Ao AR —DREAY R - BURIED (Adf Kedzie) R A5

@ Model Penal Code, § 2.02 (2) (c¢), (d); David Omerod, Smith and Hogan’s Criminal Law (London: Oxford, 13th edn,
2011), p. 118, 128.

@ TEICTY AT K3, “S” — X m9e 530 “ committing” , M55 7 2555 1 A XL AR 4TI — 37
AR, WRAT “committing” o 55 1 K FHY “ committing” 7 ICTY FYSERR PR RUIRFEATHY A XL, AT HEGRIRIG,
R 3 AT commiting” A “SE”, DMES HHES SEEH IR SATINEAX ]

® Prosecutor v. Blagojeviéand Jorki¢, IT —02 -60 — A, Appeal Judgment, para. 281; Prosecutor v. Nahimana et al. , ICTR =99 —
52 -, Appeals. Judgment, paras. 485 —486.
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JEE M B E] S, R AR E R B N BA A B T . B R R R R 1 R
St TR DL ER, [HX ST SRR - BUREER Z R AR R, HHERA TN,
VRREZ AR TR B 5T . AESRIEIE . AR BIIR = A A 5Bl % - BERIEAF AT 8 2 15
SRARAT AR, EURENEE K - BUREET AR ETUE . AME IR AR AE S 4 B
AL AT Rl O BB, FEFZEE AR AR, BHE L BT PR E SR i 1R
B, REHEE P TROVUSSHEETHEYUE TR, B AR E W WEE T vt

(=) ARG ERME

BRI A0 TR 445 B A S 0L, 4R IR (dolus specialis T, special intent, 117K
CRRBIRCE” ) BRI TR AR R R P B R S TR TR T A R A
SRR T 4 4 0 9 32 5 A PRy U PR 0 B 10 44 B SEAT WL 6t I P R 13 T
PRI B AR ke o FEHE B SAE 9 JOU B SR IE M B 0 koA By 958 TR R Y
SENG, DR, HGE A S PSR A0 e B £ P PR A AL A T SRR Y
SIS . e SRR IS, Bk B AR R SR R E R A RN, X — A
R RS B0 L P A (R 55 A0 TR ST AR ), L 26038 5 O 0 4 X e e R
%) MR, BAESHZ, WHEEE SAIEN: (o) FEHEE R B ST MR R
(b) $EHE A HE A PSR O T AR (o) TR AMERHKE. 76 (a) KA
T, WRAVEN RAFEIRIETATA THT, EAER X IR SAT I A SEF e, Rt R AR 45 17
HIAE S AE N IR A

PR BE RV B ST P TR IR K 4 TR A Wi . ICTR ZEQNHE A% i (Ntagerura) 45 A
K, BT AR - LRV 4E (Samuel Tmanishimwe) A AEBH 1L T Z44E 1994 4F 4 1
12 HES AR (Gashirabwoba) JEBRIGSCHIAH % B P2 EH B A, RBE UM T 55
E—FSRAERERGE S O 3E.S G, FVREES BRI IR (L, B B JC 18 7 1 5%
FF D SRR I AR A% I 240 TR P )05 3 2 B T X S T B SAT O i, AN o )
FEVR S 1 VR BE 0 B B VRN AR B, 5 ICTY kb, BRBE S 9 R gE— . (R L
(Krnojelac) &tfr, # HIBE A B e AL 0T LIGE I PRI K 4658, JF 2Rl 45 A R AUanl st
H P E R S0 SR T 0O R[S 0 e T B 5225 (Stakie) %8, HEEEIA
2% BRI R A TR AR T, XM TR B SR SRR IR 1 R T R — R R R M . ©
X — B, SRS FRE M, RR T 5 FRZ RIS B e ©
(ELL IR R, TCTY e SIS SE AT A0 37 3 4 0 60 sl 80 o 03 R RS Je e, L9

Prosecutor v. Ori¢, IT —03 —68 — A, Appeals Judgment 3 July 2008, paras. 39 —47.

FE B SCHR S B, NEE A AR 2R B 1 LT, B BRI SRR TR T dolus specialis” i
HHIFEHARDL, “dolus specialis” X B YD SCJR S “special intent” , R EIF R “FralbaE” .

Prosecutor v. Ntagerura et al. , ICTR -99 —46 — T, Trial Judgment, paras. 694 —695.

Prosecutor v. Ntagerura et al. , ICTR —=99 —46 — A, Appeals Judgment, para. 164.

Prosecutor v. Krnojelac, IT -97 —25 — T, Trial Judgment, para. 495.

Prosecutor v. Staki¢, IT =97 =24 — T, Rule 98bis Decision, para. 92.

IR E 5 T RAERIERR Y, , 18I 5 T UM K k= A4 T AL F A0SR H i, 76 ICTY Al ICTR ks, %
PIFEFEAR IR AIA (Joint Criminal Enterprise) A5 ATALASRIA 5T 54T,

® e

06
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VB S P R R T RS A TR AR IO . C B T IR ICTY F1ICTR FREESRA
Bl XA ) R T B i

M SREAFBILHXE

(=) BRAEAR BT T5

FFBORREIFAEE IR E BB T — Fp SRR YR d Ao L, ICTY 7E R4 5 41 v
SUHIR AL LSS T 2655 1 aMES 7 2550 3 3T st AT & 1 ) —— R[] — AR AR A7 0, ST
AT RE A b L FIAE AR A SRR B 5 . R —17 0 DU TR SRR G S8 YO < 3¢
Rt S —FA T R SEB R AOE AR IRER 7 2650 1 CRRRAR) BEEGBIETHE, Rk
Wt NGRS S AR 3 R HE B DAL AR R T P R 52, MATIT S ] — A I o e R A 15 .2 X
ICTR eifl, X — 7858 ok WA 8RN @

(=) TRAEAH IS 35 3E T FAL0 X o

HERHE B SUE S AME R BIAE, =3 n 3L ) RO AT MR B A, (R I HE
T (1) AR BRAUNGE L TR TR AT B0 B PR 20, R A AT b, IREEEE T EIE &
L 5 BUTE SR (R AIE I B AT 18 3R AN S AT S (A R IR B S @ B SR
SR, EWEAIHE “REEA B HAE JORER, mMATHEEERNR. (2) 7EAMEN
SREATR R R b, BERACEOREE AT XU AR SEAT P AR S B R R, (HANT B TR R AT
AR FATAT R BRI ;O MR E DL A ZOR B ANE 5T AT 52 ™ A 1R
Fo (3) MAMENMRBAMERS . EIEESET, ERMAERI N AIEE, — 24
B . IEFEAAERACIRIATIRT . ABHIE, ZOEXT PR IRE A T AR X RAT R, AR
AT (CEMNSGES) 55 86 AMI%E 87 4%) J© Rrltik e — EH & AMENH BT
FEAE, BB WIH0E SGE AR RS BT R B AE @ FEXT AR E SCRI R, AT XHE AR 5247

@ Prosecutor v. Brdanin, IT =99 —36 — T, Trial Judgement, paras 720 —721; See Prosecutor v. Blagojevicand Joki¢, IT - 02 —
60 — T, Trial Judgement, para. 686.

@ Prosecutor v. Aleksovski, IT —95 —14/1 — A, Appeals Chamber Judgment, para. 183; Prosecutor v. Muciéet al. , Appeals
Chamber Judgment, para. 745.

® Prosecutor v. Renzaho, ICTR —97 =31 — A, Appeal Judgement, para. 564; Prosecutor v. Nahimana et al. , ICTR -99 - 52 -
A, Appeal Judgement, para. 487.

@ ICTY JF3&A FEB BRI A OSSR T sz, BAEE PRSIk BE T, T (FEML) 530 KHBRT
[A] Rl s, DHILEE 25 4558 3 3K c Wil “for the purpose of facilitating the commission” ({5, HAEHRAR T BHIL = /0
X T AT A SR R E R

® Prosecutor v. Kalimanzira, ICTR -05 - 88 — A, Appeal Judgment, para. 86; Prosecutor v. Rukundo, ICTR -2001 -70 - A,

Appeal Judgment, para. 52; Prosecutor v. Blagojevi¢and Joki¢, IT =02 —60 — A, Appeal Judgement, para. 134; Prosecutor v.

Ntawukulilyayo, ICTR —05 —82 — A, Appeal Judgment, para. 214.

See Prosecutor v. Popovi¢et al. , IT —05 -88 — A, Appeals Judgment of 30 January 2015, paras. 1932 —1938.

Prosecutor v. Blagki¢, IT =95 — 14 — A, Appeal Judgement, para. 47; See Prosecutor v. Nahimana et al. , ICTR =99 -52 —

Qe

A, Appeal Judgement, para. 482; Prosecutor v. Ntagerura et al. , ICTR -99 —46 — A, Appeal Judgement, para. 370.
.42 .
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WA, ICTY BOff R R IRA T o Nl ad B B 04T o St R IR 2 WL LE 1075, s il ad
AMER T RGBT % WA EE I IAT o AR A0 AR SEAT B R AIE 6 A0 R 45 2R 1 B AR 52
Wi 2 i Bk — S, BB, R Y SR E R B R TR S5 XN, SRR ST
A R I B R T CR—BSGE D) 5 86 ARIER 87 J%; MIAME N HE B2 AL
M—FEa, BRZARRT T EARTIAEAE, B LARCIA] AN Sy i B A BRI U SR DR 41 5 44 A ] i A5 e
Al FEBRWIRRAT (Mrskie) Zerf, #dt AW ECH T (Sljivancanin) # e AR WG | %
Mt PRI AT AN, DAAME O Q3 B 17 A A7 o ICTY _EURERR A S N A it
JCT 1949 4 CHNECEE = 2) 5513 25,9 SURITRL AT 58 i L URBE X it S it ik A S35 P
BEA JEIT IR RITRDT, (HZ b " A A R e . H—, $ab ke Lo m
WAEIN R S 555 e, Wit S il 55 SR A b 25U I ik SC55 3 2t ] DAL A& [ A 3% 3550 5K
BT R, LUREEIAH 1949 4F H N FLAS = A20%56 13 LR LIETE, Nt dr 4 [ 290 3 S 55 Jg v
LY GIERE B (Ntagerura) FEANZEH, P AZ—EH A (Bagambiki) ##EF K 4
IR fEH AIRLL S id e H N LA ZIERIEE = 2%, Bz — W H &l R 7P kY
MO R BAT JRAT R T R WA O35, (R IR AL i Sl 55 I F A R BOR S 5i 4 . FIE
DA A AR 430 28 1 LA 9 504 . © X — 251G 7s , B IR AR S i S A g, mr L2
[ YR, H 25 B R ST @ k. ICTR EUREE N A 5 B A 15 BV H & AR iy B
RAEIE, T T B A iR ©

Zi BRI, ERR A ERFBOARE 2 AT, MR ST TR 2 5 R B e = W5 i 5T 1
LA g X B A0SR T5 T o 845 B SRR R RO EAE 7 A FEAE N AL AR A 20K, {5
FOX BRI L 55, D Tag STty . RO A BR o fERIFREE R L2 Mot GR IR, W55
Ve — A SUEAUSUE IR O T, DA 3 BALE TR, DHRHE sHE s b s, Moy
B HAERE

TEE B FkBe, WL ST THUEATRE " R B W EHBRAM ISR, HHET (P 5
ML) 5528 55T, TR ZIGFEE AR N RS G 421, P — 2% 22 8] i A 2R
KA BN T E ST EN Z — o REES, ERR A B R IE R R4 1T
WeHITIEF R PRI A, RIR S B AN 7 R SRR A AU, s A5 S A AR Y
TR D My —Jr i, E BRI FEBEXT R LA WA E , RS, RO AT
24 (Mbarushimana) ZEFHEE, FUEM (Lubanga) SEATHIEES ICTY M2 PRFF—E, ZRATH)

Prosecutor v. Tadi¢, IT -94 —1 — A, Appeals Chamber Judgment, para. 188.

Prosecutor v. Blagki¢, IT - 95 - 14 — A, Appeal Judgment, para. 644; Prosecutor v. Ori¢, IT —03 - 68 — A, Appeals
Judgment, para. 41.

Prosecutor v. Mrksi¢and Sljivandanin, IT =95 —13/1 — A, Appeals Judgment of 5 May 2009 , para. 151.

Ibid, para. 151.

Prosecutor v. Ntagerura et al. , ICTR =99 —46 — A, Trial Judgment, para. 660.

Prosecutor v. Ntagerura et al. , ICTR -99 —46 — A, Appeals Judgment, para. 336.

Prosecutor v. Bemba Gombo, ICC - 01/05 - 01/08, Pre-trial Chamber Decision on Confirmation of Charges, para.425;
Prosecutor v. Ntaganda, ICC -01/04 —02/06, Decision on the Confirmation of Charges, para. 174; See Prosecutor v. Bemba
Gombo, ICC -01/05 -01/08, Trial Judgment, paras. 736 —740.

® e
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AT RAACARIATAT R A S B VB AEAT R - BF (Blé Goude) ZErh, TR BEIFASSR A HS
BOAT R BTRR T S TA T A R @ AE R/ B 2R 48N (Bemba e al. ) G211, #HIEEIN Ny
AL A BIAT R SEATAT S S 1 5 B R T 2R 0@ IR X — e O E i W, 8%
BIEA R EA P RUE R RIRC R, AL THE A E R BT O B ST, AR b
AT ES . EEPRINFERE, WERAFEAVE R TR AWI RN, B2 N A& A BAL
SIEEETHUETRAMERT R, HeEES . HERLHH M E AR R IURMIES, s
ANEIR TR —TEB IR E LI RIEBERIA . AR AZ G ) TR AR EX 534 B A0
MHEABTATIE L, SmIEH AT R “STMk TR H I (for the purpose of facilitating the
commission of cirme) ;@ [E BRIk BE A R B A B, AL SR ET SRR R
W, ARIEE,

(—) HZIREEM

R R AR E TR RN etk (AR EPRESE R EE ) (TR
PR ZEHEEER) (AR TR RSE 10 S3K53), #PMT kB FI b B ™ B 2 S0 AL
J1.% Tz A A AL, BT X TR RG], TR AT 0 R R A
FEBA RETT PRI e . 1ICTY #FIRITZ )5, SR A SEA R B0 S 0 BT R B (gravity of
the crime) S#E AR AN B (individual circumstance) ,© 35 BETE M RERE T AR 5 i o i 42 15
WHEATIRE O X TR RS, AR ST RUE , O T e E AR (1 )
B, AR RS AR BT 5 TR R A 2 32 SCIRFR AN AR 12 . ® ol T H0 24 1) 0 R A R
SEA A, oI [ BP0 [ PR Sk e R TR — AR . PSR SR B RIAE A A T 40
TEEMAE SRS A AN ( (BB 1) 578 K5 130 INE AR ( GRIFA
UEHERL) 55 145 555 2 30, AR, HAMAMKCHR, MECERE ., 2 51E . Fik.
HAEBEFOIEEMEN ( CRIFAREIERUN) 55 145 2656 1 3K e T0) .

FEXHEHEE RRR, B RS m] kR i AR TR ™ B o T T St AL TR A A
BB AERI P E AN Z RO TR R E b, )BTRS T AR R E A

e

Prosecutor v. Mbarushimana, ICC —01/04 —01/10, Decision on Confirmation of Charges, para.280; Prosecutor v. Lubanga,
ICC -01/04 -01/06, Trial Judgment, para. 997.

Prosecutor v. Blé Goudé, Pre-Trial Chamber Decision on Confirmation of Charges, para. 167.

Prosecutor v. Bemba et al, ICC -01/05 -01/13, Judgment of 10 October 2017, para. 93.

Ibid, para. 95.

Charter of International Military Tribunal, Art. 27; Charter of International Military Tribunal of Far East, Art. 16; Control
Council Law No. 10, Art. 3.

ICTY Statute, Art.24 (2) .

Rules of Procedure and Evidence of ICTY, Art. 101 (B) (i) - (ii) .

ICTY Statute, Art.24 (1); Rules of Procedure and Evidence of ICTY, Art. 101 (B) (iii) .

Z WAL Z 55

@6 e

©® e
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TR NREDL . INEBIRARE  Z J5 7 R, A R E TR RIS IR R IR
— PR I AR SRR PR 7 ik o (BAERRE AR, SCEARI PR W AR BI%E, HILT
FALTR B EAEALUE ARG T A N B HAR R T 09 FIr . 3T s po e, 5L
FAAEAN ST (gravity in abstract) FIEARTT: (gravity in concreto) ,V Fif# 23 JLIR 3% W2
R, TS AR N S BRI RN ER, R B R TR X 18] s R i A — i LA AR AR
AT TE FAARAR B AR L AR R Z o AR/ PR (Lubanga) S8, %
B R AL 24 AR AT IBETR e TR0 v, PR oo 0 R S 2 R [ PR ARAT O R T, @ (L
PABEA IR R LA 4 @ TS TCC 7 T 26 LURAR T i F ML R ™ Sk iy i A2 @ 1
RS R A5 TR EE R F AL R E TR A IR b, EE YOS E B
T BEAAARNME P AR B AR A

TEFE BRI FERE, PUERE R AR ISIMALERE B A HIER B B2, X — R Bak
FER LB AR I B e B e H AT AR, BRI R A 8 I T R it AR AR ay K
W, LA A T R PO DR SC R K s BRILZ A1, ARSI A T 75— LR 7 B 58 1Y
PO WRAR P B IS RN, IR A T Fogi A 2 S L AR 2T 2 St AL AR ol LAOA R Hibs . P4
M OUATAE SRR 55 (4 2250 . 2R B 58 Al I RE DA R i — M DL 3R T 1 1545 B AR AR AR P 1Y
TER, BERYIAAIN ISR S ERE RN, Nigg (POHMY) 578 KikE (RFH
TEGERLI) 55 145 4655 3 3K ¢ i, #REA $ S PR SC R AR N BN BB N R . e B #ak
RS RS R s 55 11 A s AN B PR — AR LG . X — Mok nT BEAFAESE 55 LY
R, BRI EIFAR, PERSCRE—DFUAAAER R, ARRRIAT LS N5,
PN e IEAS SN EEP APl a3 /S48 A SIRSE S SE N (ESp L VA e S VLS B o MR SR VIR 8 B IR R e

(=) Mm% 2

TESES5 N RAFRIEE NGO INE RIS a8 i s %, nl RE - A4 14 E R
BT MRS, ICTY EYREAEDIM AL ERE Py siE T s EMAR R ET S, &
LU IR R SHEAR T R RTINS R R D © (LR XS A4 (Muci¢)
ETTRERRIEICIAIE . WHEAR SR, RIGERIHE S OE , $05 N0 R 7EpHa
AARMITHE RS T R REATILD PARXT L, EH N ICTY SC TR 5 H A S LR
H RIS, SPR EAEVHE N RN, AR E L L — B4t .

MR SRR E SRR R (B IEAS BRI, WS TY) ERRTIE
B, BL, dr% . WL (ICTY BLNES 7 45505 1 3k, ICTR ML 6 255 Lk, (¥ SHLZ)

Barbora Hol, “International Sentencing: Facts and Figures”, (2011) 9 (2) JInt Criminal Justice, p.413.

Prosecutor v. Lubanga, ICC —01/04 —01/06, Trial Sentencing Decision, para. 92.

Ibid, para. 93.

Prosecutor v. Katanga, ICC —01/04 -01/07, Trial Sentencing Decision, para. 61; Prosecutor v. Lubanga, ICC -01/04 -01/
06 A4 A6, Appeal Judgment on Sentence, para. 77. Prosecutor v. Bemba Gombo, ICC —01/05 —01/08, Trial Sentencing

Decision, para. 16.

® ® oo

® Prosecutor v. Bemba Gombo, ICC -—01/05 -01/08, Trial Sentencing Decision, para. 59, 60.
© Prosecutor v. Muciéet al. , IT -96 —21 — A, Appeals Judgment, para. 735.
@ Ibid.
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5525 2508 3 500 BOTBOAINT, JEHAHE R R

PPAGRFBEIL RE R SE A B TR 1 5 5 5 HAR ST i . AR B R A9 4%
BRI B0 H—, AR BIIE A B LR B A7 X AR AR A T4 D 7 AR S P Y
SR, ELEFEORB S N RITE SRR IR A S R (essential elements) @ $5 #8 £ ML2
PHCE BRI R TS JEEE N R, BRI AL . A b 5T P8 IR 540 19 A1
N, [ BB A A N SRR SAT Z AR E R . NI, WA RSB LR AT, il
LR PR E LR EILZS T AR L, R R SHE S HWRIE . IR sHERAY L
B, S, BT, MRIERRRBORFRERE R GETT, 1ICTY LRSS 7 450 1 3 1 st ryA )
TESSP- 3 (EN 22 4, ISR 455 SUL A IR - X0 4 485 fife ICTR, PS5 700
44. 8 AEA 11 4E2 (ICTY Al TCTR 55 AR 10 4% 19 2 MR R 04 oA 2 S SCIBRIHR I A0 [ R 3 S D
WEISH L S L , R BRI B i ) 22 S OB ) o 5 =, R Rl st [/] — AR SR A7 oA 2 i
PIRRSTALA T 4R, 1ICTY Al ICTR BN IR ST A Ss G R R, A B0s AT A BGEA
VMR NAE, AL AR 4 E 50T, SOS AU HE4 5 A n] LAAE 9 35 B A0 & 0 A in =155 5 n
AP i@ 3 T S e 78 #58 SEALAE S5 5 B AL 45 & ol A S i 1 B AT AR T o 220
FORG A A B — D IR BT AR &

1 E PR LB, PR EE EVREEN A A AR — RO IE B0 T, IEARAYAR S e TN
JERYARTE, @ MIPE IR IR R 2 AEZ R BT822 5 TRIE.® WS LE
MR A, WEDFE A Tr AW, $545E S S IRAR AT Z M G R 2L THR .
Bl PRSI AR 25 2550 3 M A 2B, IR B AOHERE 48 15 B STAE 95 T4 25 4%
55 3 BN BRI E DT . (B4 R o B B A AE AN R PR . AR A3 (Katanga) 2, #ih
NS ) — IR 2 O A AR R 3R B 7=, STEAR NS 25 2555 3 3K d 0T A1) 3L R AL AR A 1y
R AT SR S8, RIS AL 12 ARAT AR . AR AR L G, o S0 20 4 Rl o AT
BT RS R, STUERACMRIEE SE, $O5 NFIAIITEN 16 45, LIRPISE4 A i K
I RELE R Fp R IR UM E 1T o EBCR L AIR A i PSRRIk, A PRI SN B
fER A E MR RAY, B AJEIR R A 52 A 87 A 245 F R T AR R e AR R ™ SR
Jridio REER RO IR T SRR A F T4 25 2658 3 3 A — R STER, FEL
AE R, 1E5 25 25505 3 BB sHER A S IE B DL Z (A, I A KR L0 AR
TRBEFI© A5 BE A B 2 Bt RV HE AN SR AR D7 SR AT, R St J0 TR 0 ™ 5
N A BT AR 1D Rl AR B AR AR I R . B BRI R STE T

@ Prosecutor v. Furundzija, IT -95 —17/1 — A, Appeal Judgment, para. 245. Prosecutor v. Aleksovski, IT -95 - 14/1 - A,
Appeals Judgment, para. 162.

@ Silvia Dascoli, Sentencing in International Criminal Law , the UN ad hoc Tribunals and Future Perspectives for the ICC ( London .
Hart Publishing 2011) pp. 226 —227.

® Gali¢ Appeal Judgment, para. 186; Joki¢Appeal Judgment, paras. 23 —28; Kajelijeli Appeal Judgment, para. 81; Kvocka et
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Reflections on Issues of Command Responsibility
Leng Xinyu

Abstract; Deriving from its long historic root and customary law practices since WWII trials, both on
domestic and international level, command responsibility, or superior responsibility, is a regime of
attributing individual criminal responsibility under International Criminal Law. Modern practices of
international criminal justice since the establishment of UN ad hoc tribunals based its jurisprudence on the
reading of customary norm reflected in Art. 86 and 87 of Addition Protocol 1 1977 to the Geneva
Conventions 1949 | Art. 7 (3) /6 (3) responsibility under ICTY/ICTR Statute, has developed into a
jurisprudence of complexity and difficulty on the customary basis. ICC relies primarily on the Art. 28 of
Rome Statute, a treaty-based regime, to attribute individual responsibility regardless of whether the
accused is a military or civilian superior. Divergencies emerged sharply in recent development of ad hoc
tribunal and ICC jurisprudences: (1) the nature of this mode of responsibility; (2) how can a mode of
responsibility be adaptable to purpose crime, Genocide in particular, and to different modes of
participation distinct from perpetration; (3) how could command responsibility could be differentiated
from aiding and abetting by omission; and (4) what is the impact of command responsibility upon
sentencing. This article aims to elaborate the above issues and to give a further discussion from the
perspective of positive practices of international law and its rationale rooted in methodology.

Keywords: Command Responsibility, sui generis Mode of Liability, Aiding and Abetting by

Omission, Sentencing
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