CHRIRARM A~ 2) 55 12 2%
12 3 s S SCAS 1R i 13

*®

2 ¥ TH=E

B OE: BAE (REARAAY) 2 ERELSNAGEEARBIES, ALtk FH 12
S CEEEBTEAFERR R (DY) FLFFUMS0— A5k, B, PHERAS
12 £ B R Rk, LETF % AR EHGERATTR S, Aok (Ah) ERH%E AL
FRAA, ST, EL R I AMEARL, 12 F ORI LAATREIRE . o
TAI, H 12 A MR L 6K B, A M e L AR, — AR
ihah, RikiE M TP KA | R HFHESS X H) B TR, ARSI
W A

EER: (HRAEARARNY) H124% FHLIARE

51

T

VT BB AR T AR (BRI ARRIAZY) (IR fihR (A29)) & a8 M ik
FRMEZE”, R U IE SRR EBRIGRZ AT Y 2006 4F 12 7, G E R R sEE (A%).
2007 43 7, (A%) JFEE . 2008 4E5 J, (A%y) EXAK? #HE201944 7, 24
161 MEZ (HIX) 2% 177 NEFEMHE (A1) .©

PEo 21 RS S — D EPRAAA LY, (RENAFIAZT) 22057 4 4F 8 R KA 4R
PRRERT (2002—2006 4F) , IFME5] T —Hbak i R ) 20 SUB AT T AR AT 2 $Aulig . @

TG R AAGE 73 . BT FE Ao AU 2 51 2 Bl 200 B9 R 05 - PRS0 (Theresia

o ZEE, WORRIERJE R B A R B R BT R i s TR, SRR R i A

@ See Gerard Quinn, “The united nations convention on the rights of persons with disabilities: Toward a new international politics
of disability”, (2009) 15 Texas Journal on Civil Liberties & Civil Rights 33, p. 34 and p. 52.

@ BEERSIIL: REARRALY K EHEBUEA), A/RES/61/106 (2006)

@ (XYY M (EEBUE 1) S ESE/MENS, BA EME5: hips: //www. un. org/development/desa/disabilities/
convention — on — the — rights — of — persons — with — disabilities. html, 7 3CHFA R 28 %ERI7E 2019 42 8 H 5 H £k k%52,
INTCRRUEN] , R4 S 4 BRI g — eSS D TR) FA

@ See Tara J. Melish, “The UN Disability Convention: Historic process, strong prospects, and why the US should ratify”,
(2007) 14 Human Righis Brief 1, pp. 1 —14.
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Degener) Ay, (A#1) FiRMFREACMBA, 528 T akpA B, B—k "
(paradigm shift) (Y AL ATk, (AL) 5812 5 “TEE ARG P4 RINT EEGAEHR
RO ORA7 % A 5 By T8 B T ROM AR, SR8 (A %) “Jusfe il Z “Bon”, 2
SEHUHA AR A B At 2 (HAER A, PO (A 2y) ERTI SR, B 12 SRR KRR AR A S
RS (N2) G, 512 FUBCARDEZEAHE (A%) IR REER R RZm— %Y
BEiEASFAT R, (AZY) WG, 512 ZKERIGI L5 2014 4F 4 H, BRI AR ZE 51 25
15 (et Il e AT R P 2RI AR, X P BgIF R AL, K&

WFHE, 512 54 5 3 H—ak, 5 H 42 ERINGRBAEIE R = A - S5A08, R/
HAPPREEA A 28 3K, BORERA R BN AT SR RERE L, T A4 J7 T A 0k
HACFIRETT (Legal capacity, fAFR LC)© 5 =3k, BERZK 2R R BOGE Y15 1t R 5 AAT 8 s 1
ERYBES (LC)D FIRETR 2R P B4R AL S0 HE . SR IUGR, BEORERLY [E AR B NAT I 2 L i fE
(LC) $efibrrBhmy 2y - M B SR, 4 24 [ S (At A9 F o 22 BB 83 T AR R AR N RAUR] | 35 A g
4, JoMGE R YRR AT o B TARAAE, HUE T HR NI Ak EA

ASCUATIE T4 E R B RE R R4S (Negotiation Archives) Ny, 2 LIS EHHLHE (2A2Y)
7S I OSFPORE, EA AU . BRI AR RIS, TREEIR TS 12 SRR A
S IR, BB (AZ) B 12 e A e B 51U RRE 51k B £ 2 A ie rh g Sk
B o

@ See Theresia Degener, “A New Human Rights Model of Disability”, in Valentina Della Fina, Rachele Cera & Giuseppe
Palmisano ( eds. ), The United Nations Convention on the Rights of Persons with Disabilities; A Commentary ( Springer
International Publishing AG, 2017), p.41 and p. 56.

@ (AZy) MARS, RTHENFERMNTHEMRE . B 22 E 7R U X R ek 5 BOR O 258 RO AR AT 2
X 12 SRS (B PUKRBIMIR) RA RO I —REN . RBIRE SO AR, B
Bl GREE5ARG: BEEAHRMY, BRhE - RN  (BIRARRIAZAHI) . MM (2014)),
PRI, MR ZEAERE, NRMHE 2015 48T, 55 56—98 BT, &5 12 44 (—MMEEW) HAE, SBIRIHIZ.0=ZR
AR L FAL M EAR (Eilionsir Flynn) Kb 7E MR SF 0 SAELKEESE , T AR 3

® See Amita Dhanda, “Legal capacity in the disability rights convention; stranglehold of the past or lodestar for the future”
(2006) 34 Syracuse Journal of International Law and Commerce 429, p. 442.

@ BEAEEFE A EARNZ UKV https: //treaties. un. org/Pages/ ViewDetails. aspx? src = TREATY&mtdsg_ no = 1V -
15&chapter =4&clang = _ en, #0EF A HNE R,

® FRIRAHIZERZE 15 (—RIEE. TEERTRTSS-F%KIN), CRPD/C/GC/1 (2014) o ASAEEE A 15
(B RyBTEEC spahisese, o R iR o T3 12 2R i I s B HoAF e R TRt

© ASCAEE 12 ZRERI DT IA Y, EEN “Legal Capacity” MIBIFTEREREM (L) (RMERSORE, @iy “kf
KAEES)” o B “Legal Capacity” JE2— AP Z i), fERLGET, MR e H B S SR, Rk £ F 06
YRS LC, AHE SGE R R SCHIT S T VEE AT SCT i U S ARl R e B e i BiRe ) SR AR
120 SURNS IR oKk AT ONRR ST IFARISE RS o AT —FRE S IR . OUlRYESEEIAM) (HHED
i), AbERE TR 2013 AERR, 56 813 T, J5— iRk S BRI Z I8 15 CREIL) sk,

@ ZMEEN RS (UML) (4HENRR) , 7 813 1L,

® ARSCHRIFEE R R BBEA E M (AZ) RFH R AYZE “ Negotiation Archives” , ££4%: https: //www. un. org/
development/desa/ disabilities/resources/ad — hoc — committee — on — a — comprehensive — and — integral — international —
convention — on — the — protection — and — promotion — of — the — rights — and — dignity — of — persons — with — disabilities. html,
T T D R 2 T A EAACAR IR B2 B H e
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— EEWME. F—MERBEERS

2001 4F 12 7, B R 2@ 56/168 S His,V PuiE AL FF 2 A 23 7 R TR ARy 5k e 4514

il —

FRETATAA 1Y . 2MLE G I E PR ARLA L2 2002 457 F 29 H—8 9 H 12003 4£ 6 H

16 H—27 H, FFRZE RSB TFR — KM IR e R4 .Y Bk ZE RS SIE, #
2004 AFEE =R XA, S —MLIRLR A E | A EA AR REHNEZTT 2S5 0TI
TAEZH (working group) ,© LA e 22800 B (1 5528 SCA

(—) TAHEEI Ak

2004 41 HS5 H—16 H, TAEHSTEM “ TAE4 A"  (working group text, fajFk WGT)©,
TR IR I G R T R SRR STHE IR R M . X —1500, E #2006 41 AL
UWAF B RSA UL .D TAEHSCARRME 9 % () (AZ) 12 4) WAEWT:

“HRANEEmATAATF

U E R Y

(a) HIRFEIEAAEANALL ZEDI FH 5 TR LRAEF A

(b) RINKEALA L EWATEFN AN EEITHRS, QIEMEFRS @0 EELT

oEWR

() B E BB VARATAL X — IR AEAT A A A it
(—) REBOBEIEAXARGEENEMAEEMS, ES00NGERL, FTERTHZA

M EBAT AR . BAIA B W

(=) FRARB AR T A2 Anid AR & 6 AR B e F kAR X 0 ok 5
(d) #IEE A B AR P HAS B Aot AT 3R TR AR B, VAR 38 ey 3R

P58, RALRE, fBFET, ARERAHARAGHNRER, SF L Hfiz BiEA;

WA ERSYIL, A/56/583/Add.2 (2001),

See Rosemary Kayess and Philip French, “Out of Darkness into light? Introducing the convention on the Rights of Persons with
Disabilities” , (2008) 8 Human Rights Law Review 1, p. 1. H [ 273538 i< SCHR [0 57 52 3R MR, W 2200, 7%
= (BRAE GREARAYY) . s Bf P EDTED) , 8RF GREADD .

A EME S TRRZE N2 (B—Re K aidy), A/57/357 (2002), (HZWREFRZESME), A/S8/118 &
Corr. 1 (2003),

TARLHA 27 AEZR/BURER, 12 AREHSRERM LA (KEE) ERARWARER. JUMEREZRMAY
AUFE R 22 E IR ZAS P -« 28 (Gerard Quinn) , 40 A0 5 & E PR ( Rehabilitation International, fij FR
RT); HRET5 - 184590, VENTEEBUMFRESATER; REBITEE - SRHER (Tina Minkowitz) , fCRH FAE IR IHST
FMEFE M 4% (World Network of Users and Survivors of Psychiatry, ik WNUSP), # 7G> KfdifE - £ 81 (Don
Mackay) J&3X— TAEH ERE, TEBUFAERFE 1 A, I hitps: //www. un. org/esa/socdev/enable/rights/ahcwg. him,,
2014 4 1 H TAEAIC B iy P4 5 e B0 A H 8 4. https: //www. un. org/esa/socdev/ enable/rights/comp —
element5. htm

(TR R R AR R P> 1 2 45 A B PR A AR IR B RS TEANRE) (AR (TEAIRSE)), A/
AC.265/2004/WG. 1 (2004)

FRE R AL L IRRFRZE 51 S KT B AE RIS RIE I BEAL IR R TR I SoAk, BURmA T,
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(¢) R —Init % | Aok th b, ALK EA A T 56 kR 04 SR AN = . 254
B THM S, A FF IR RBBATRH . BTN A AT X oh & RR3 0
(f) HRFZFEAG Y = REEH SO

(=) o#r
XX — SCAR N T o
1. i

TARAFIR SR SCA RIS, HICRIE BT “ Legal capacity” #IFN “IEMRATARET" . X
—HSCRIFECENIAE  TTAESCE” B, AU RO FIEIRORERE , ToikR (A 20) fRJafEiE
SO (B “REAURIRE ™) IRt

2. FREBENA R

TARH SR 9 554 6 e a KA ANFFRIEHEAH . b 3h “Full Legal capacity” ##
BN TUOMEEATARES” o ¢ BB SRR AT AT A RE I A BGRIS BB, PR B ELE A
ok, HIEMEN, JFEH IR B ORI T o d 00 Br B4R 2K, (BT ¢ ORI Z AL 7E T
X HLE 2205 SR L E M) £y B2 R P B B R TR AR R GE | RIKEIE, Bl ¢ JURRMAE X b
(B, d R NAE T6 S 55 PR iR B A 5 K B0 AR, PSP B o R AN TR SR, e R ik
R RUAR . e—f W KIS 55 W= F I, d AR BOE IR AA 2T AT N
REJ), WCESRERZESEME 2 S .

3. JEE

B9 ZRELSAT 3 AR BIE 32 A LEE “Legal capacity” SZFRo JHIVE 33 B AR e
BRIENTCIEATRE “LC” I AR5t f it S L anfuf b S5 A, B fp R S iiie . al WL T AR 25
BOYIE], RGO RODF A ot 7 2 A0 S LB AR R B (s dr) s Ar e 4 e I 34 4
L d T RERAE A A Y

= RAFHE: FZENRKRENRE

Pa
=

0

(—) H=RBFEERLWUITHESLY

2004 45 H 24 H—6 H 4 H, =0k ZERS2WRSHIT, WH 9 KT T — 17K
(5 426 HLEF) B9HE. XUBERH 27 AMEZAERA 30 WA .

wErbts, SaEIERIS 2 3R ZAF AT TAR SR “Legal Capacity” X —#& K H:
T MREISRIFIN . INERNRE N HAES A5, EENEA: LC FEEH T RFIUL;
BRI HAF NS4 LC, Rl ARG TS A A BT s Sp A R eI RE R A
BPPAEXIRR . WA EMA RESSE LC BUAE N, B AT ESE, 07 SRS S — ML &

O HCAbE g 3 AR BAR A
@ https: //www. un. org/esa/socdev/enable/rights/ahc3sum9. htm.
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AU SR LC BEA T4, W0 LC /Y, MEHGRBZAANACHIR], 5 AEsk A A\ St LC.

IOF PG IG5 E A TR YGRS SCAS BRI A 2H SCAS I 2 0 75 3 SCAS A 7408 7 7 A
Wo A LEFE SR IE T8 SR, A7 S0 R RFR S TARASOAS o BRI SO, REARF R
LC X — ML S E

AR FEIZAT LC A B 22 5 25 05 BHACER AT 5 A3 3R X IRRE T4 8 B ks oA 491 o 48 pl 222
IR 22 IE LC EIRE ORI A5 52 B, i H Al [ SGA8 LC 20 PS5 il A 00 o LC s Kt
TEA PRIESE UL T S8 LC RN, AFRER . SCICRIUAN R S A A [F) B FIRLRE

J35h, EREVURA 10 MRIEHA (FREREIRE 1) k5. HUE T S50, 5%
B AL SCEAAH, RSB RE o0 is AR (IEHRATRREI/LC) , ok A E 455
N, MEARERST . W ZEE BAPCRE I iR R X o, ORI IR & IS
W2 (WNUSP) AU 45 5T NG KSR ZMS A NAEA BB T BEATE LC BARDL . AR
X — 4% H A SRR W P B AR, PO R i . AR S PEANE TR PESE TS (social and legal
death) . WNUSP $i¢ HZB AAEAT DR A1 B0 T 2 AN IR < sl BRAASUR B9 0 Bk N H SR b 045 2]
W, WARE LI S B IRk E ., WNUSP IE 2 25 E 56 R AR R R4S, R G2,
WNUSP $2 4 ATART 0T RE 7 PP Al AR 2 B .V

(=) BwrAFEENLNITHESLY

2004 48 23 H—9 A 3 H, HEMURFHRZER A, 8 26 H 15, RS 9 5%
BT TR IR A TFERT . Horh 21 MEZEEKRA 21 Wk H. 54, EHERRERKE (International
Disability Caucus, fijFRIDC)® %% AFE PR (Disabled People’s International , f&Fk DPI) X ™
[E] 20 2L AN E Z AAHLFE  (National Human Rights Institutions, fij#K NHRI) A %5 . MiXIKEIL
TrhR, BT 2 RO HE AR IE MA@ SRR R 45 R T

Lo 278 JM 2%

BHIARIACRAR Y, A% 9 i3 BRI, —REFRmET A AR, — 2w
T ARAS FEROSE o N H SO T RIR A A — AN R, WIS H A o [ A E R A2 Y SCAR Ak 3
M) FERE AR, FE, BOR . ZERAE AR LR E . PRE . R 22 AR E R E R AR

O AGIFRAREHEX (A4) BESSWRGEEMIRA N IWEABER L, 8 12 KN, LA
FARRRN IR 2N, RIEHLERER T TIHRZENC . X —WE RN B R 2 I, ik HER X — R
https: //www. un. org/esa/socdev/enable/rights/ahc4sumart09. htm.
FEPr7%EHEC#  (International Disability Caucus, iR IDC) Hifli& EBr (International Inclusion, AR I1) . {H FUkS #0m
RITEFELEFH ML (WNUSP) SFRIEZHLSAM, B2 ARE =, EREHE, MRy (A%) HER
AT R, kS R A R A BRSSO F T I PRk R B gt — 3, W 7 A R IE . G T A kR
R[] 2 25 /) /E I AT 2 L Maya Sabatello and Marianne Schulze, Human Rights and Disability Advocacy, htp: //
www. jstor. org/stable/j. ctishjmlh? turn_ away = true,
@ P KRR AL TER “B3E . MEAE TAEH TN, HEW, LReSEASMIEEXDEA, Fi
WS RS NS AR R ST, R TAEAR—E /KRS ARG RS W RE R i,
® MEREETUINE RN T R, & ERIFCR: HFE LR A2 RE A RS, LR Ak
LC Uik, Aol 2 52 mk e A RIVEAT S5t JGHE St LC BRI, BESr Al sr ML B g Sr R R P 2. IRt i
ERICIE T, 3 YR OREE T AR AP e SRR 0 B0, RO BE ST b iy 0 S 3 M e SR B0 — A . oy Al
AR A RMELS T30 8F, WIEARR, TES M 2 AER . JFOSCILRERTAI SR
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) SRR A1 A8 PSR A RAT )R ROE 20 I A~ 25

2. MBUHRE

TEXRBERTH, A, HivG 22 EARFRM IDC S RNAS, BerEs AT Ik
(supported decision-making) @ FIE U (substituted decision making) Z58HE &, ZRE% & B E
FIMFIR T LR AT R B ZH LU S B B B P e SR Sl

3. AU LG5 ok 45 i)

SR P RFACHRAE R I RTACH) SC55 2045 gk e e bl , A RBAR AU H AT S8 AR
(B2 IR o 3 — AR S5 %o 85 A Tk i A AS 20 i v [ 8 3 H o

4. GnfafPRA#E “ Legal capacity”

LC BB AN AU HE R E A . P EMGERIR L, LC 51 MIRE, SChr bRk R 22 5
WA, KB (R BR-BEA LT ANREA LC AMERS MR s LB TR 2 (fdr
Kb AR R R A O ) (AR MI) FEAb3E LC BF,© FIELAESS 9 Z4 th i Buk AR

VTS E IR AR R TARAA SR RIEROF N A (B (AZ) 5513 4“3k
HRREGRYT ), SS9 SFHERE HOk B, B S 2 EEACR S i X —Le R ZH 2L, A 1 K
S I P BN DR SRS SARTE SR, (H S 28 i 24 LC G B “ ANERA , (BAS AF%
WY, X— G S RSB IR R, B R

(Z) HERFRERSHITEE S

2005 4F 1 H24 H—2 H 4 H, HHRFFRZERS2ERSWHIT. REHE 9 K177 3 XS
ykiwEry (1 A2S HEFA. 126 HER P2 A4 HEFR), EREXRESBUH, $R%
WG 2B 1 KA 3 [ 5 b T BRI AU ZOR Z [ AR es , ld e R A S A A s 2 B

1.1 25 HAYRER®

125 H B4 28 NEZEIMGRIET T 46 Wk, A 23 AEZEREREELT T 36 Wk
o, HAEERIR T 3 e Bk, @RKeERT, 2 EMURIE DL ARG SOR SO 2, (E
ERIABRADHARUAARN G &N TAEHSARD 9 (b) 6 K 55 10 5 00 55

HWK, WA ALZIENR RS 2E, B GRE] LC 24 “Rs B, iR
e, RGBT L AR T 4R ] e i HARME & i T REE

F=, I RASLR, LC 74 R 2B S Bk AR R A B AR BLZ B s T . 46 R 250

O (A% SCRPAULRIBEY, R SARFIRAHLSI Uik . 2014 4255 1 5 (Bt L) MRS 12 A48 i Bk
KBRS &, A ST I R SRR

@ WHERFELSHHIEL: “China stressed that everyone is equal before the law. PWD must have the protection of the law on
the basis of equality. It supports the Mexican revision in 9 (a). The issue of legal capacity is controversial and derives from
differences in legal system. In Continental systems there is no general statement as to whether people have legal capacity or not,
or whether it is limited. The UN Principles for the Protection of Persons with Mental Illness, 1 (6), approaches the issue of
legal capacity differently. " AR E 7 SCRT Rt EARRAE X M43 A 5 PG LC A SRR 2 [ /0 B ) 4 3 vk AT e
Jio KRB FR E G BT HRE BIHLE R TS JEE TR, RE . T S3FS e AR SR ik f b
HIFT A RE I LE AN R, JOREAG PR A o 500k [ e i B PN R R S 22 5

@ CORPoRE BT B R O G P DR A S 00 ), i R B ARG 25 3, http: //www. edpf. org. en/zewjl/ gjwx/200711/
20071130_ 25341. shtml,

@ https: //www. un. org/esa/socdev/enable/rights/ahc5Ssum25jan. htm.
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SXEA LC BRAR Ry “VEEACR” . BTARAE . 2P, Wve . ZRE . PSSR X LCF “17
{F AR B AT M EE J17 (exercising legal capacity or capacity to act) X PSR AHE S .

VER—A2 ), LCAE—SER (RRil2EN —E5) W& 1N rEEY
22 EBWCE SRR, HENZET LC & L&A I ERREe /47 e A, (HiE,
PR IRARF G0 ] B2k 35 TCAT MRS . EAEA AN A AE AT N BRI S I L o

Bribz oh, FEACRI S5 IRl T, & BRI —, Bl anin g K % 5] L5 NZs, (HATHLTE
TR FIREE o5, WITEEERR L LC W it s . Buh . &34 OUl, MR ™4k &
X—/INR4Y, AHRJE RS 2 X — 2 ARG AR, H H BB K b BRI 55 (4 0

2.1 26 H: 4kEm:R?

XK, BRSS9 &, b, 20 DMEZEHT 4 WkE, TF 1T AEEN
RFFAT 23 Wkm, HphERRE B EE 3 I, 2S5 SRERELS T, KT T4
AHE 9 FZNFIHR TSR BEIMEIR CAMGR ERF AL ARE, X—FKNEEMES.
Hrr, W RAERTGTNE, A9 SR8,

TEARZHG E WP, LCHl “capacity to act” YRR PIABEETS 25 # N [F . LC $5
BARAHIRESIF “ capacity to act” F8ATNBES MIMRRESRAT 12 SCRe RV BRI S B A ) 2
P A ZZ BRSBTS A 2810) o FERCR SE B/ AT AR ZA BB, 4 R 2505 28 i/
B AR AR e B SO B

AIUMER T R

B, FRACER AT IR - NEF (Rebecca Nettay) . [ 755 SCAS LA 5C HfARE 28 06 R4
(AT —RRRKMILZ “legal capacity” SETAUFIFNGEAR, “capacity to act” S TATHEETT, EA]
SIS . TR TERT SOAR B LC 7Erp s, RS0, BUSCERRATNBE ) o X ARk — R ILRE
BRUESAR) o 220, Rk g, |2 M. b E SR 2 B ZAW & = W SL 3 MR
X—FE R TIHR

Hk, 26 Sryifie, I LC MAPULA R . X RIAEMAR 7 3ok ik e &Y
P2 SR Ry B ) B At B 7 5 N SRR HE AT B AR SR, MRl AE D “legal capacity” I
“capacity to act” Z[AIZLEFELEAGTE . ORI PERY S, IR SRR AL (“legal capacity”
ST RAFGEHS, “ capacity to act” SEFATNEEST, ENTZMAMEE) , FUUSEBHIRIfFRA
o BT, AR RZIER, FRACHERT T B £AF5E “legal capacity” X —&,

MZ, 1 H 26 Hid b B4 R 2B 25 F 1 “legal capacity” U@l “EEAUHIRE )",
M4 “capacity to act” ZE[FT “F7RWAES)” o (HIX ARG RO A shiH R EH A WS, X
JE AT LRI 2 AR IS ARG L IR “legal capacity” F5 il RUMRA A

3.2 A4 Hig B « e

2005 42 H4 H, SHHKREERSNEE D TEH, BEALZIEIENRFRER SR

el

@ FERINIS A BUR AR AR B B2 #B A #5 I legal capacity N ZE, 152 W, European Union Agency for Foundation
Rights (FRA). “Legal capacity of persons with intellectual disabilities and persons with mental health problem,” (2013) e-report.
https: //www. ohchr. org/ Documents/ HRBodies/ CRPD/ GC/ EuropeanUnionAgencyl Art12. pdf. (last visited May 01, 2019) ,

@  https: //www. un. org/esa/socdev/enable/rights/ahcSsum26jan. htm.

@ https: //www. un. org/esa/socdev/enable/rights/ahc5sum4feb. htm.
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AR 2 B EE 51 (coordinator report) , 4 H A ) PR AR5 M 22 51 25 B ARIK A [ 4
R A X BIE T, FIE R RERT I SCAR Y X pps BB, , s P, W
T (FRERBTRAE ) KAHIA R (fURITIE R ERK) 4 MEZHEY] . LC A A1k R AE
TR AR R AL, W B N AUMIRE ST o 22 LI IR) R S0 7 B B i e 77 U Rt e i s, v
[ AR WA ] = R T X — . ® Xt A A4 BB AN AE 2006 4F 12 3 BIbfs F 325k
B EIR 2T A7 B 253 A MR Ul AT R AR A i A

TR IR R L R ], 2 FEESRXT LC ek MRS LLP B ) B 28 A0 Eiiist 41
ZURTH, DMELL LC MBEEAF ITERE R AR E 5, AR L I ML AH S & AT 1 & 11T
FE, WHEARNUHRRZE D 2 (2005 4E 8 F 1—12 HATF) 32T (HHRME) .

(@) —ARIZWEEGIRE

2005 4F, AR LI ERXE “legal capacity” $EATLRBIGE, EINE TR ARFRZE RS
MR ey (fRTRR I sedid) ) ,© PRAURREE T R PRy e 3 A~ EI K BIVG PR | 2 B A 0% )
W A TR S IR AN 22 5

(CEFMRAEY B “HREmaisR18 AR KIN”  (recognition everywhere as a person before the
law) F1 “legal capacity” JEMI-ME&. A& PEHRINER A (2 RARFERA SO E BRA 29)
(ICCPR), FEHEW IRACH], HIE, PJist I ICCPR K % Bl #iA fi 4 9 A (persons of
unsound mind) | JLEE | JAISFILIREH SRR AR

LCokA QHEBRMIAZL—PIE B A L) (CEDAW) 25 15 J&, & MRZ5 15 5 1R 3,
SRS I B 2 235 21 S — et i, AT —in)ilZa & E AT se D B . (B8
J& CEDAW, A2 PHEaF | ok [ 0 [ A v S A Bn Al DCAA S, B XS LC R ad g L, 4%
B (BB ALY BN, L IME (AR TERER L) b LCMEX: “MASA
RE I FACRITEYE ML E T, RIS Sl 52 5y sl 43 IR S Bt NG R o

BT R, CFRME) A LC Z& M “capacity to act” AR R, BIHA NS
A RIT HEE S . B, R CHEBRXEZ— B A 29) LC AT IR R e AT AL
FIRATT, FR I R 55 X — 8 B L2 & T VR il 22 BRI U553 A & B AUF
(HrIRES ), WALEATEE FRAUCRIFIARFH 2R | BRI IR AOC R AR (TRERIRES) . &%
IrARREE I LC A YR ERmEATAI " BA RACRIAE, 53 8 TRIrA BN, A 2 5E T
ik

CH M) I8 SEBRATRACRIIAT R, 26 T2 moh A, AR, AA
PRARIRAT N M ILIE SRR ) AP A L LC (A LARE®) S X 4r BRI ) FA T

O (EHREWR MG, A/AC.265/2005/2 (2005) . MHF 2 RAEYR UM RRE, BF3 RBITEME %, 512
AR I 26 R S WU S T AFTE

@ IR BRSO Rt aREL, HA B4 DEZFAELIMMEEF .

® MMUSEIMRES (F30) #4%. htps: //www. un. org/esa/socdev/ enable/rights/ahc6documents. htm. YE# B 179 1%
WA, SIISCHRAESE 19, 24, 36, 37, 38 %R (X —H AN AT B 22 Br) .

@ (AL AL) (No. 18232) 1969 4EAAT, 1980 4RAERL, HrIE 1997 4EMA

® SRR Y. (OUTHRIEEILIAM) (4EEhR) , 55 813 TL,
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NRESIR . BTG LC X, ARABEAT NEES), BRI HAA TN BRI i 155 o
RN AR IETRIRTARAS RN A “legal capacity” (A LEYEES)), EPIIHEE. 1C
SNz 2 A, 2 SRR s (B IRAS) , o S ATl IR R I
IR HEERE S5 (TR o BB, X— (W) 1ERiR AR PR B S
AICNH: SHEE L ER (FRMRE) sk, LC #siR— D HA ZH & LA
1o PR ZR O1 2 i v 20 R 20 B el 8 3 s FE AR AURI BE T J7 T B, S o R R AR e
BN, O B LC 4 T — AT HEAEE

= EAXTEE.: FLt—/N\XHEERR

(—) BERFEER2WTRER

LOBriifL: “ ERSOR” APRgES 12 %

2005 4F 10 A, A% T 2006 4F 1 AZRITHYSE-ERFRZE R ek ke, FRERSHEN
A U BTSRRI S B B A 28 SOR A TR, RIS F200 SCAS (chair’s text) , 3% A fl 45
B M RTHE BRI —IF R R . MESRRFAE 2006 4F 1 A 28U, LLERE SCRE
PHERTAESCAR . 25 9 %, WREFHONHE 12 5%, AT

“H 12 kA @A 8 AR KA T FARIA

1. 429 & 5% A E A A kA T AT 6 A AT Mo 5 3 3E ARG 8 AR

2. WA E BRI ARAL SRR L AT EN [ RAITHRA ], FBERRE
BRI IATE R ARA] [AThaRen] o, TR R

(a) RGBT L FROWIREANY, BEMAEI, It ERGE XA FAERA
GEAANERALTE, RIRMBEFRAR LY, RBEEH, REFEIAA;

[ (b) JeRGHEBLHRAF, HETALMNRMEOELTIHENAREA, A%
AL S S W R, ik AR TERMAL, IRk REZ T EMAKRILA YL Fo
AAARIEAANE B8 e e o MARBA I8 AT H 28 F Fr A A2 Ao B FRAA 0 R ]

3. BB R RR—E S | A, WIREEATAFERM, TASA R AY
Bk g M S, AT ENA RS S IRATA He TY X M A RS A
HARIRARAG T = RHAE TR E 7

X HEEE LR R 2 AR e AL Ok}, BB B, R SOR IR R E AL SZ 2 2
2R IR LC 5 SO IR FIACH” X —3iR, PR RARSHE ARG LI (R
) HLER A0 A A A S UM A B A5 AT S AUR P E & SCRI AR S O BIFTE 4551, i AE
X —ME& E LA CEDAW FR 5 15 ZCHGRAR, REHBUETE T LA NEES” JEms.

@ ZP12015 410 77 HIME (A/AC.265/2006/1) HLEFTIS%, U7 Eiaa B, X B5 | A PINHZ &M R
BRSSO, TETE R SR ARIE “ Legal capacity” H#iFA1TRHEE S o
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2. FEPRRE R B0 B AR

FLkathk ka3 A (WitEK T 1), HrP1 A7 HTFFY 1A 18HE, T
FORI2 H 3 H ORI 4 DGUOSE 12 T ERThe . (BAMTS, RS UOTiesH 12
SRR, ARBBIREE IR IR FE - B . B0 P RIEH U F 8N, R
Prkpaik (IDC) ZEHEsRI AR R L S & EIGRE R T —E i, UEANERRLSS L
BB T

MRFEHERINEF , 4R B A [ K S 4800 LC 1Y & S IBARIHAF T . 4
B, EARALYAENRDEOR, MIRICEE 2 240 K 2 BRI — B T AR R T AN
W, LI LC Y “capacity to act” (A7 MBET)) EAFMER TR GXPGTES LRFFRZ 2
EEATZIRE MR

Az L] AR B W 5 X SE B R A R 22 AR o — 5 R R R I PR IR B A A K
HAEsK LCRNR | #SAURIMSEIR | ShaS BRI RIEE &, Fel sk 2SN BE ) (BhaSHu]
W), BORPBGH— U E SRl (s ®E) o 53 —Jr)  REF A EER, iR
WIEHABURIRE I AN NEAT AN E, X AL T N RE T S BTG 2SR RN B YPA T o A fiTiE 5
RRFAEA AN, AFIR AP A TR i IR iy AR TS, FrikZ R a® 2
WHPRAEA 2N 00 T R AEMRLE STRp 25 o E AR o 38 09 32 K ol el ORI R 1) 2 26 3 A s 220

3.1 430 H: —IX 6 [ IDC 3CA

BRER . G MR WORANE Ik, BFETA RN AN S B AR I AR 2 IS SRR Y 1
H30 B, mfFkZie (EW) #8744 IDC FiRpHSCR (ffk “— X/ IDC 3L
A7) o PR EET ERSCR, 1L 2, 5 AR, 1B A IEC B R R
fifptR o 27 3 O PP BIPRSRE LS TSR, LS E P BB B N A ERY TR 5 4 5K
BOLPRBEAEIE A BN, RI4E A 3, XU SR S5 b T Bt B RE A XU I LB .

2 H 3 B LR BEJA—RKNERE— L, EWEIUEZIAEIRAR DT & H XA SO
TR LRI SCA (RIR F2 R SCA IR & X A i 59— X 6 [ IDC SCA) 2 55 NIk e iAok
SBER SCAS . THEIARIC R, © 52 LT B0 XA I I 0 bk 8 SCAR SRR AT o] 2%
M, KRBT B LN E RS SR AT AR BIRERT . LR TAYIEM 2 a5 A 24,
o5 —1X 6 [ IDC SCANZRIA ER SRS GRS o A PRI AR o 1R -EUCHE
WERREET, B REATANDTE, —DREMERAL, —ME—KX6EHIDC IR, &%,
X RSO (A2) 512 ZRp0HEAR .

(=) FARSFERET2HN

/NP R W2 HE LU BRI, 70 B, B 2006 4F 8 J 14 H—25 H J 2006 4F- 12

https: //www. un. org/esa/socdev/enable/rights/ahc7suml7jan. htm.
https: //www. un. org/esa/socdev/enable/rights/ahc¢7suml8jan. htm.
https: //www. un. org/esa/socdev/enable/rights/ahc7sum03feb. htm.
https: //www. un. org/esa/socdev/enable/rights/ahc7 eu. htm.
TERREA AN IDC PSR TE Y SCA TR R R BUITE , AR Ut
https: //www. un. org/esa/socdev/enable/rights/ahc7sum03feb. htm.
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HS Ho I8 A 15 HEZXE 12 Zibfrihe, (HE/\UKAFRZE RS 2N A 2451
TATAT A TFHGE T A, BT AFRATIEMENTE —1X 6 [ IDC 5 R A LIS (AZ)) A,

8 Aea, (FrixZE RIS )Y t, ALYRIEE 12 i —X 6 [ IDC ki, &M
2ol (AZy) BAMZEILIE T . EREE—DIE, SEURMETE RS —kaUin, 52
FRRATXS LC & SR BRARILAR IR A

OA—I10 A, HEZH & TIRES /N (drafting group) T AW, BTS2 Y 4 B (2
2y) BGHLEE 12 S EAR A I

11727 AM29 B, fERRZRaida—R (12 A5 H) ZAT, Rl EMHREKE K ME
ATHE, Hh 29 HATHEOSR A 12 KMk, a2 5 2R LI Z Y, AL
A, TR 12 A5 HER YRR G5 R RS M 1, DR e AR A B A [ SR OE 22
RN A THEIEA,C E 5 12 2 “legal capacity” i) (¥ BRAR A LI A . P
AT UEFFIN N “legal capacity” FEHIHF MSCAL PG SO “ILEACREES ™, MR i [
WAL (RZ) #E MR B S & L —8 SRR REHEE, Nkl (M%) W%,
12 76 H, FZERSE (A%)) WEERKGERS, 12 H 13 B (Q2) A RER 24
i, B, BT OIS E TS T 25 RS 1 058 ABUSCR—— (BRI AL
Ny BH (EFEBCET) KT8, REFMRIEIEE RIS 25 25 FE 1.

(Ny) 5512 /&0 PR TR A2 R, ATt 75— AFRSEHE (A24) 4512 %
Mesh R O PREERIR LT Z A A L ©

DAL, ARSCURRRREE 156 12 ZR0ER D s b B9 B B A R — Se s 22 sk 20, H A2 e
BURERT P AIE Z S ST, LB X — 8 R R R 2 8 B B A m A Uk sl — L&
FESLR B IR BEEESh, DU R I R AR R — 2 R g e — 2B
REAA GRS 12 4%

O BEERS: (BT R IR NSRRI ™ 1 2 LR 6 B A AR R RS Ine i), A/AC. 265/2006/4
(2006)

@ BE/NAMEARME TAEET TR, BREEIE R A A, 52 WK htips: //www. un. org/esa/socdev/enable/
drafting. htm,

® FFRBHSTFREI I H 29 HAUER AR 12 MRS, M454EEE: https: //www. un. org/esa/socdev/enable/
rights/ahc8chair29nov. htm,

@ A 12 FRHIBITE R CTERTRAASC, PO, flegal capacity” I8 CEEACHIAETSC, MIAR CIEEAT NAE
7377 12 4 5 B se AR BT R AR R SRR R IR st , (H b [ R B 20 80 0 JT 75 B X — I, L e
(S5 FZS 2 B A THE 45U . hitps: //www. un. org/esa/socdev/ enable/rights/ahc8 documents. htm,,

& BRS04 AR 24 [ N A e AR B B rho O A 1 SCEE AN, EXAS D AR R 1 LR %) 56 &
N By 3C % W R 7, Amita Dhanda, *“ Universal Legal capacity as a Universal Right”, Doi: 10.1093/med/
9780199213962. 003. 0011.

® See Terry Carney, “Guardianship, ‘Social’ Citizenship and Theorising Substitute Decision-Making Law” , In Israel Doron and
Ann M. Soden (Eds. ), Beyond Elder Law (Berlin Heidelberg: Springer, 2012), p.5.
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(—) T F “HR” $F=m

T, WIER LE, et iy 2R 17 55 AR A F AT 7l ik ROt S8 o oF (— SR8 M 4%,
B (A20) 5512 26113 55) o

HY, i RER LI R RS, SangREZEIHEE (AR HPHURE R, 7
BEAF T 2 M5 35 [ AU R AN SE U 45 [ AN RO ) PR B 2F 45 [, R i &R R T Be AR i 8 40
AREREZ, W BHA FmsAE M E S, JEMiEESE) X “legal capacity” iX>2 SCin]
fifprt “ERARIRE ST EZ, TE Q%) BERRRE R T, REERSXAZ SR T
TR TAMEE L, UMT (A2) #ErMmP B RR IS RAHE o

H2, NIRRT B 28, At R 421 (40 1T F1 WNUSP) - Kl /B 5%
FHA A3 23 DR A AT 2 SRA T PR 5% s v B2 S B0A 7 D B8 S B A O AEE SN T N AR 48R
ZHAERA E5K “legal capacity” Ml “capacity to act” JEPI PR, [HiRZ MR GRS 2 22 LA
LRI 2 FE A R IR

FIIE, TG ECAILRIRRET ((AERPN ALK 2) MARRIE F SRRSO M E
85, BRMASC, 30, I, PESCEE (A) MRMESCR RS S RERT Dy LAY SERL 1, DIAS A — B
MURESL Y, WERRBHE T AR 12 SR OMEE . WL, R LIRS IEF RSO, “legal
capacity” BB L BHPE N “IRERARIRE ST .

(=) o BARME (A%) Bheg B fm L) =&

L E RN
PEAHMESTINA (AZY) WS ESCTH 12 R RE SR, AR, i ik
PRI T AT E MDA N2

F1 BHTEZRHEMN (L) BHRHKHEXER
P PN
WA AN | BRI AL 16 25 J7 R AT 5 A CF S I AR e 00 o SRR FS Y, B3 A 2) RRiF 7t
O3 SRR E SR AR SR A S T R R R MBI AL T G O T AR AR B, HZ IR,
TN RANTRIR ANy, TANE AT A5 HAN S5 1Al L, 2GR AR RE 0. IR I, & 3R Y
5512 SR ALVPAERE M1 00 T IR AL, SRS Rt R AU e R 2 22 ik
=N SETH 12 A0 PR T A B SR B T AT AR DSR2 1, I R B E TS Y AR B0 A8 12 5238 2 FIAT AL DR B i e
T ARSI AR . W5 R EER 12 5550 (4) 3K MBI B, U RS IE O 2 o A el B R, R L
ST AZ R 2y 24 SRy s S o A AR
BTz A1 4 R LR B P BT X CORAP R 3 3 5 AR [ B A 2490 B8 12 4595 BN B 3 A AE 5 M P45 Rl L 375
Bl BEARIRIN 33X — 5550 2 ST B b ORI R T W AR 2 - R38R B, 3X — i SR A AR A R R R 1 L 7
TATRYAE S (¢ ahliyat al-wujub”) , i AEF T AGEE 77 ( © ahliyat al- ada”) ,
F U JE WALFTEXT A Z0) 58 12 SRR , ok A BRAR A8 0 AE 51 HAT S I 8 00 7 A= 5 2, i 4 O F AN BRI JR
AR A B AE F) @ 7EBRHIBRPE R I AWK 8D BOLAUH 32 BRI, 2 V0 Je W3 A R L kAT

PCFIIE

BV

@ BERNEREXEE 12 &5, MubskiE . https: //treaties. un. org/Pages/ ViewDetails. aspx? src = TREATY&mtdsg_ no = IV —
15&chapter =4&clang = _ en,

@  ASCHILAL Y Legal capacity B “ WA LIAEST” o S BRI 3 40 (U BRI SETLTR M) (4REDAR) , 5 813 BT, JRIA
J2 , 3 AN R ) AR b SOAS BRSO “ ERARAURI RE 1 7 2 7 A BT IR 0, IR R ek AR ORI BB 7 98 X 43 R R A o
TS ZEUT LR 22 5 T S B
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ER PRI E

MO 5 12 5%

B IR 2ZARNIRIENAELE TR A TT A 5 HAW PSR R AARIRE ) o B R 275 W R BAR 2 , (N 24) R/ Stk
A AL LA, i 2 HER AR AN s, 1T 2 R A b BN AT 1 Y, I 12 323 2RI 28R PR
T 12 4 T REEIRRE N ZRIBGH BT A B APPSR 22 4, e /% 22 PR B A0 Y 175 D0 T Fu i 2 e i, R 320 4
A AR BRI AR

P 12 SR 14 %

T IR 22 AT BRIR N AN Al A2 A RAUR], B 5 N\ 4R At b B OS2 B AUR . e, R 2
PR, CAZD) RPN FIN BT SR I VS B EGTT , GAR ARG PRI O BRI , 4 175 D0 (A5 X R o7
TR A6 B Y B S T BON , X BRI 2 52 B R R B

7 22 RIS BETE A 35 25T TR AT 5 HA AP 45 iR HA AT RE S0 oAb, 1 22 EEA ], B R (A 2) 2
i 22 FOVFAERE I O0 T WA SRR PRI A DR e R o A 22 T (R E A 12 A5 R  F R AU e SR A BR ) 2 A e
SRR RO T A A i n T-BE, I Z BRI

IR ACATRINAE A T5 TR A 5 A S5 AR AR RE T o 00t RN AT 355 SR HIGE S, T A4
1194 ML PR L e ) OV RETFZEISCRF o BEAN, RS W RS (N 249) i B AR R , (N 29) SR VF SRS T A T g ) ok
XTI T R O 3  fEZAF BT A (B0 B i DR s T-BE T 2R

=
Ik

X

2. BRI ZR B 2206 78 03 20 24 [ i 2 S B gt o

2010 4, ZpZ)ETIFIRRESHAR B 2, BE 2014 ARERIE AR Z R SR G815 (—#)
PEREI) A, BECA® T REH . WHEF ., PIRE, P BORHNE ., 8. BHiARN . H
e B2 LN RN (OIRIELRE ) @ FFIRBISM 25 EIEATER 12 26450 THETFIETHN

3. Uil

ASCHHER AR LIEHEAE (A2 WY T FIRERE FRAE AR 22 B 2o 0] 4% [ JE 24 S B )
Y, HEE il B, m&EW T (A%) H12 &/ “—IX 6 E IDC 3CA” i “—X
6 [H” h, =R AR ERE SN SR BRIHE AR AR T PR B AU (el
&) A REMISHCER, MEASA I FARIMA (AZ) o BB EHIA B
CHIVIEZ ) APXHIETERS 12 SR RASE . MR HAR B 2R s A U, B R X A X
LC JEEHERL,© AU BB A UG, X — X6 [H” X (AZ) Fe5 12 SRS EEA NEEK,

FOR, BRIENAURNZE Lo Ae 0 i [ 12 SR 92 Bl & 0 PRAT b, A R AR R L ik
HAL 223 R R R — T IS, WA AR . WER SR RCH i 2R o — [ AE MR, X
— NLESRZ AL A R

(=) BLEH 12 442014 £a7%0 L5 % Rit#k

15 2014 AFFTC TR 12 Z0my4p g, DL R 22 im0 B IR R, 28
FIHESNER 12 25 u U R I A A BRHE Sl A5 ERA A i A i R 2, R0 Bk R AR K R — D8

O A ERF LRI AT .

@ XPIALXT Legal capacity #9816, AR R SCRIPE N AERATNREN” , BB M RARBEARA R D124 1 BC(EI) .

® LR EM (WMREZWMEY 7T LU K 3815, hitps: //thinternet. ohchr. org/_ layouts/15/treatybodyexternal/
TBSearch. aspx? Lang = en&TreatylD =4&DocTypelD =29,

@ W (REMRELAHE), CRPD/C/EU/T (2014), 4522 51,

® AHEECZEM, X 1S CER) MRITR SRS, s IR 12 SR, BT LU SOk L F)
2014 44 H
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AP, SEMERIREH 75 A T AP S as MR . X BLAA 2014 AFiT m BUIR 2% 7 11 2 0
SRR DUR = A0, 45 G HAb SRk f o)t ) @

1. $0A S AT N BE S BFR R E A 25K @I J0 B S PGy U I8 T 4 S h

fBF5 12 20U AU N, i JE4 A 45 1917 W AB J) (Legal capacity®) %5 [] 5% i 4 22
FILER T4 (equality of outcome) @ ZE[H (Quinn) FIRICHEAAMS (AR TCIEH AN SER]
TATHEET)) WIRRFFET: (civil death) , T (29) K B2 B A ANAEETE 5 At 3 i FL S
IFZERCR (equal effectiveness) @ kit b4 B X VG 7 £ 1E L FEIE B 2R D /R HT (Rowls)
[ IE SO BRA, TR A2 A NERA FAEACR . 52, BERIMIAITNREIAR L)
NI, A BeTEA 2 SEBP SEARI FNE 3 AR 06 o AR 7 o R R R A A TE N R Bk
FEORBSTEILEE DHATTNEE ), ZRIEEYE (X P ade “ N7 aiItnt) Mg
TAEGEA NS, i N7 ZBEIRRARUSE A C &, ME X —ial -, 3l
fEhERE AGRUTBIE R (bR ) S

MIF, VR ZEREBEE B IR ARFIBT T — Ser S (Flynn and Arstein-Kerslake) 7EZ5PH 5K
SEmts I35 R 2 R IT ) 1E SCAB AR 5012 2 T L U DR 1 R e 12 B0 7 5 s 4503 1) A5 3k, © (|
KR — F SO RO M S RAgT EHABGES S5 0m "N BRERBEERA
REHE A LES A ATHELLRY, RIBURBTELS T “ N7 ZABMGES) (3 “ N7 B X fe A,

O FEIRFHETE 2014 5515 (ER) WERT, Wil R L RIS e H A R A 2R 5 [ 5 5K
Bt ARERE, 20144 (W) ®ER, MONEAS TEISRR M AL E 2850 (EL) #F
AWYHSIEH 5K, JiAk (Eilionsir Flynn) FIFTHTIH - 5e/RITHTE (Anna Arstein-Kerslake ) #§ B R B AAUH 2 51 22
W (EW) AYF AT 2 L. Anna Arstein-Kerslake and Eilionsir Flynn, “The General Comment on Article 12 of the
Convention on the Rights of Persons with Disabilities: a Roadmap for Equality before the Law”, (2016) 20 The International
Journal of Human Rights 1, pp. 1 -20,

@ See Gerard Quinn and Anna Arstein-Kerslake, “ Restoring the ‘human’ in ‘ human rights’: personhood and doctrinal
innovation in the UN disability convention” In Conor Gearty and Costa Douzinas (Eds. ), The Cambridge Companion to Human
Rights Law ( Cambridge: Cambridge University Press, 2012) , pp. 38 —39.

® BRZFRBIRFEZEBERE, HEK “legal capacity” LS RIERATNRES WS XL, XEMBEMEIIMAZ,

@ See Marcia H. Rioux and Christopher A. Riddle, “Values in disability policy and law; equality”, in Marcia H. Rioux, Lee
Ann Basser and Melinda Jones (eds. ), Critical Perspectives on Human Rights and Disability law ( Leiden, Netherland:
Martinus NIJHOFF Publishers, 2011), p. 41.

® See Gerard Quinn, “The united nations convention on the rights of persons with disabilities: Toward a new international politics
of disability” , p. 45.

© See Eilionsir Flynn and Anna Arstein-Kerslake, “ Legislating personhood: realizing the right to support in exercising legal
capacity. 7 (2014a) 10 International Journal of law in Context 81, pp. 92 —93.

@ See Gerard Quinn, “The united nations convention on the rights of persons with disabilities: Toward a new international politics
of disability” , p. 51.

® TE% 12 AT, AR R0 IR AT RN 2SR AR, W ). KR, SR,
TETCIE B A POE i SRR R B EERIs (INTEiE & A I B RS I, 7 — 8 S B SRR ST
RS, AR AR A% i KR UL T A AR TR (PRI BESE) o ASSC AR 12 2%, WBIR
TR SRR B SRR RN, TR ARZ A AR A (MU E RN . BRI N GE) , a8 7e B ARG P AT
12 BRI B AR A FVARAT IR 55 A () a0 ol 5 SRR A 4 Bt L P RESE L, SR RS AR A B 2 Y R[]

@ See Gerard Quinn, “CONCEPT PAPER ‘ Personhood & Legal Capacity: Perspectives on the Paradigm Shift of Article 12
CRPD’” . Presentation in HPOD Conference, Harvard Law School, February 20, 2010. https: //www. inclusionireland. ie/
sites/ default/files/. . . /harvardlegalcapacitygqdraft2. doc.

@ See Eilionéir Flynn and Anna Arstein-Kerslake, “ Legislating personhood: realizing the right to support in exercising legal

capacity” , p. 93.
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FERMATEA ARG T 2811) A RE @S (FRADE A CATFH HARRIRE ST, JFRESS ) 11k
HCEAR) VR R R R, RELR IR RS I — /N, AT R
B IR B I SCUARMERABAT] (Z= > —EB 0 O g . R HORTE BEAR N ) A 38 0 T8 i 1) T RE 1 A
ARGRRRE T o X ] BE e A AT A 2 K B B A — A

FS b, SHHI (Martha Nussbaum) 540 172 /R BT BUA P27 bR RE B, Gl 2 1 7k
HMILEE (cognitive disability) 45, FIHWATHERES) (capability) #F5E4E<IE L, . ARZ
NI ST AT TR I T ARSI, B2 (VBB AR ) A
DA FTPERES1VE B (The central human capabilities) , JEELHHEH ) “ N7 BHEGN ., ABGE %
BE1.® 2009 4, %% 47 0 1 4k &% 7T 47 1 BB 77 B IE 76 5% B 40 B0 0 R I, 48 R Ak 2 SR /N B
('social-minimum approach) , FfZ2i{7E 45 M EHE (equality and adequacy ) [R] 4% 3] V4 38 I 18 A1 °F
o g I AEAR A TR Z AN R R Y I ATRE ) AR AR B Ak REE BATSC, BRI
PSS, HeE 2z, SHERAXT N B RTAT R BE I 04 S T A N AR B AR OR HE R a4
il B @ (RS T A 1 3 ik o SR VA B R 2 T

FEH ERSCRRRE G, P17 RE VR A IS HE AL 1) — A G841 2 2010 4F [ A1 s B
K2 (Bach and Kerzner) ® Rl K LRI IERZR A SHIZE R GRS (A4) il
IR GRS . B (Sen) RIATHERE ) AR, 25504k (Berlin) AYBUE P 7 H
(AR I R RITE AR I H, A ERR A 12 SR — IR SE AT AT A e RN S LAl . A 75 I AR Y
FIATIERE )5 UM TP A SE BT A S, X — R IR LSRR ] o (B BAR B SRR R g, b
IR 755 12 Z5 iR, SIARIATPERE S G I AL “ BRI S Re PR SR B PTATRE ) = CHF + & 2
Fl+ ks (DN BBAMAST X—ia, B =Rk, B—f, FRE AR
—S R A S, B CREH AT S R B AT #E T 03 (legally independent decision-
making) . Jitt, MATISE B PR, JF R AFE A DD REME VR TR 28 R SRR DR
( R Ja IR 5K 1) supported decision-making) , RIXTAA — @ (R ARG I FRBE AT &, i
PEAEZ R SRR, R H IR, =R, R BIIRIE (facilitated decision-making) , BI# AT
ik, TCHEfEIEY, DB ASE TR AR TR, A ORI s B IR 4 B S A A R
A, AEBRENITE, (B “BOH” WRKIHE TN o ik 2 RO AR A @ 7 e =X rp ok
AR, PrDATE B =R R R S N B A EA KR A S R . B B H AR
W T USR8, T e RS S L MR B AT S 55 (38 . ©

WeAh, SRS R A R 55 Fak, (HAb AR e | FETEPT 2O A E R . 3

@ Jan Garrett, ” Rawls’ Mature Theory of Social Justice [ Updated]”, http: //people. wku. edu/jan. garrett/ethics/matrawls. htm
#2pwr (last visited June 14, 2019).

@ See Martha Craven Nussbaum, Frontiers of Justice: Disability, Nationality, Species Membership ( Cambridge, Mass: Belknap
Press, 2006).

® See Martha Craven Nussbaum, “Capabilities and human rights” , (1997) 66 Fordham Law Review 273, p.287.

@ See Martha Craven Nussbaum, “The capabilities of people with cognitive disabilities” , (2009) 40 Metaphilosophy 331, p. 332.

® See Michael Bach and Lana Kerzner, “A new paradigm for protecting autonomy and the right to legal capacity”, (2010) Law
Commission of Ontario 196. https: //www. lco — cdo. org/wp — content/uploads/2010/11/disabilities — commissioned — paper —
bach — kerzner. pdf. (last visited May 10, 2019).

©® HBMEEALES 15— Btk 7 W R A 0 DL BRSSO BRIE AL . See Eilionoir Flynn and Anna Arstein-Kerslake, “The
Support Model of Legal Capacity: Fact, Fiction, or Fantasy?”, (2014b) Berkeley Journal of International Law 124, pp. 124 —143.



(EREANFIAL)Y 812 & EFHEXRNHE

Sk, HEFE (Kivay) SFATERZIGERP—E AW TUEE A i £ ARG T XA g™ A3
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Article 12 of UNCRPD: Understanding

from the Historical Text Perspectives
Li Jing and Qi Caiyun
Abstract: UNCRPD is a global recognized Human Rights instrument of the 21" century which comes into
enforcement from 2008. Discussions and arguments regarding to CRPD have emerged in the past decade
which enrich the academic and policy worlds. This study focuses on the Article 12 of the Convention
which is still a controversy topic from the negotiation until now. Interestingly, neither Western or Chinese
scholars’ study in detail about how the article 12 comes out which is exactly the question this inquiry asks
for. It uses the open negotiation achieve of the UN as the basic materials, combing the other useful
sources, exploring the developmental trajectory of the article 12 from the historical, textual and
comparative perspectives. The paper concludes: for some unknown reason, the article 12 had a unique
vulnerability which might be not guaranteed the rights protection promised. How an article which isn’t
having sounded theoretical foundations, unemployable to all disabled populations, and without plenty
evidence to justify the advocacy it made had been constructed is the questions the paper try to answer from

his historical exploration.

Keywords: UNCRPD, Article 12, Historical Text Study
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