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FREFRL B o 1999 4F (TERE MUt ) HE— PP RS 8 3 3 B 3
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X 55 JE AR B AT B .7 See Symeon C. Symeonide, “Rome IT and Tort Conflicts; A Missed Opportunity” , (2008 )
The American Journal of Comparative Law 107, p.215.
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@ See Peter E. Nygh, “The Reasonable Expectations of the Parties as a Guide to the Choice of Law in Contract and Tort” ,

(1995) 251 Recueil des cours 269, p. 350.

Shadday v. Omni Hotels Management Corp. , 477 F.3d 511 (7th Cir. 2007).
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Egk: “F” 5§ AT 2, 52021 1,

ECJ Case 21/76, Bier v. Mines de Potasse d’Alsace, [1976 ] ECR 1735.

See Thomas Kadner Graziano, “Freedom to Choose the Applicable Law in Tort -Articles 14 and 4 (3) of the Rome Il

® @

Regulation” , in John Ahern and William Binchy (ed. ), The Rome Il Regulation on the Law Applicable to Non-Coniractual
Obligations (Martinus Nijhoff Publishers, 2009) , p. 116.
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The Application of the Principle of Party Autonomy in the Field of
Foreign-related General Tort in China: Based on Empirical

Analysis of the Trial Practice of the Courts in China
Zhang Xijin

Abstract; The principle of party autonomy is an extension of the theory of autonomy of private law in the
field of private international law. Article 44 of Law of the People’s Republic of China on Choice of Law for
Foreign-related Civil Relationships made a groundbreaking effort on allowing the parties to choose the
applicable laws by agreement after any tort takes place. However, Scholars hold different opinions on this
issue. The results of the empirical study in the current thesis reveal that post-agreement of choice of law
has the necessity and feasibility of existence. The parties from the same cultural background or the parties
considering facilitation of litigation and procedure profit often choose lex fori during court trials. China
accepts the ex officio application of conflict rules. Therefore, in the interpretation theory, Article 8 (2)
of Interpretations of the Supreme People’s Court on Several Issues Concerning Application of the Law of the
People’s Republic of China on Choice of Law for Foreign-Related Civil Relationships (1) stipulates the
judge’s obligation to explain, and the judge should take the initiative to ask the parties’ opinions on the
application of the law in order to explore their true choice. Post-agreement of choice of law plays an
irreplaceable role, but its role is limited. It is necessary to study the necessity and feasibility of pre-
agreement of choice of law in the future.

Keywords: Foreign-related General Tort, Party Autonomy, Choice of Law
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