P 8 % A i 3 A O AL ) 552 B2 55 L

EEA AR

B E: BRZTRT OGRS LAURA T & £ % A EES AL, TS LY
WAL Fo B TR AR BAAF A 5, I — S F AL A LN INAF o B e ik & A AT A
B, HEAREGHBZEHF AR EIZXEBRF I R EFHEERELHHA PHMEEZE, A
WAL E A B B AT AR I TR E AN T IR T AT, A 3R E AL B AR VR A R IE AR 6 T
FRATE R RIEAR, AREWIHEZRMHRN, AR EEAFB RN, T THERITE G LE
BENEER T ERATIR, A REFURFTHEENF, 5T “—F—R" ZEAEAEFALR
B RIS, P A A Foh Rk b R ARMA R RS R B S AR SA B, TR
FELIERBTF T ERBER, TS Rt T S FAGIERSF A EK,

KEER: EEF LR BREZETAFR EETF —F R B

FEBATIE AR T, IR A W TS A E A, X MBS R ik [ 5 P I AN T A
HIE R CRGFRIREE) 0% S ERIESE T S, B AN B B 368 QU0 T 90 4 S AL ) 2
R ANV ESE T — R 5 [ B A U ) 5, SR S A ) o A 6 4 1 3 P A T
WEE 7 (RIS A AR D M, o Al 6 SIS B 1) R R Al B B Y
AN HEE Aol AR e X [ PRAE DR AR, FTEFEAIESE R SO, R [ PR 3 ks =)
AR, TS IR BTSRRI PR AT TS ) — I 2L

FUR, [ A Mg 322 2 T 07 I P g Tk A e S BRI i M tE B, A o i H:
MELL S S [ B ff & rb i R0 U A SR IR R - RS i (Barton Legum) |\ X3 ( Gauthier
Vannieuwenhuyse) 2527 AR i P85 AOIRAS R S8 A T, 0 = AR AT i 19 F-#r, R
BRG] . AFREE SO Z BB LSRR R 6 k-5 n] UL Z (8] 9P, Ak
X AN [5 M) 5 18 SHE IO fof 45 S SO AN BE IS AR A B — FBEPE R RN, 75 2 PR AT X AT A
P AR A D R G A BE 1 BAAGE F.® ) — L i i - 0 4%  (Tom Ginsburg) | Fi#x

w ERA, PEARKFEZG LA, EPr RS 4w B S5 i i Be ot s A G, My, hEANRKS¥ LS
Bedd, LA, EPRFER B S RO T R . ASCR 2019 SEJuaiitb Bl e B G H (FHE
PO <5 Rl PR 5 4 B A MR ) (19FXA002) (1B Bet i

O (PR ANRIEFIEMEE) 5573 KM “WAMPEIIN AT DL b o [ E PR R AR RS A A R e
o 5T A AR FR ARG 04 A [R) R R Sy R R A B BT . PR, DA R SR v ) B2 e e 4l s B D 1 e
RN, o e S B e X TR s B DU R R SR A A A B R R AR

@ See Barton Legum and Gauthier Vannieuwenhuyse, “Document Disclosure in Investment Arbitration” , (2012) 6 Contemporary

Issues in International Arbitration and Mediation: The Fordham Papers 57, pp. 57 - 66.
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[ B A HOE RS R AR KB 5 ML)

fli . 25HETE (Richard M. Mosk ) . PA4E/R - &5 HidH (Javier H. Rubinstein) | 4 B - #% 55 44
(Britton B. Guerrina) 1 - WK (Meyer Olaf) | e FLAG DU DA B 1 6 02 552 e B 4% ) 6] P
AT, WP PRt 2 g7 BT ge— B4 e AN, Tl B IR MR S AR DU Ay [ sk DR 5
() — PR SR A SR o AP b ol B R0 e, AT 2 0 A 3 T X R B AR T e 1 B
AR AR e A BN ] 2R TR S AR 32 5 A S5 SR o) £ HE o

M\ BR £ 9% S viig % D% Hp o0y (the International Centre for Settlement of Investment Disputes,
ICSID) KA )2 88l vl LR, 3 2L 4R & AR 408 — 7R R e o 8 AF v,
P USRI A B2 A2 TCSID f#eiy @ A “—aff— 7 IR AN B PE . EEH A 66 MEK T,
XPANETTIGA BT 552 (Bilateral Investment Treaty, BIT) Jfff ICSID 55 = J5 LG R XL 552y
O T 2 = Z TR E S0 52 A 31 A, e g R SRR Y L
B 78.78% F146. 96% & W ICSID [ IEIFREZM Ty LA S —— %7 WAk I GO0 HAL S A T
ZVERF, 1CSID S fig BA R ME R BER S om AL o %) AN G52 B b A9 UE 98 4 S A Ak P s A2
PEAT EEFNIIAT R0k v [ 4 Ml e A3 9% 2 DL A e ELAT B A 2 B S

ASSCLA 1CSID #3451 e [ PRl 98 AR OGS o 278, 0 B AR 1 PR3 8 P I 4
FAL IR AR . PR 35T 3 92  h IE S R S A S AL | AR B A PIIE 41 5 R AL S5 B B A
PLEHREAE S a7 —B%7 2800 G O UE SRR S AR AT RE SN0 [R)

—  ERRRF ML 2R RE K

(—) BEFRIETAY BAEH 4T LA RAL

ARBREAART, IR RATEE . AR AR IR R WL T Wik ik R,
SR mEBUA . EEEIE PR R AR A, Y DURIRIA A B HAL R M B, $R
AR AR SR, oSS, IR A — R L )k SR AT U A T A i e, O A
PIBABA 1 DL [ ORI A 2 25 B A5 AR A o S S5 R IE AR P BT T TR RE . K
JESFE LI A A AL 2R AR5 s AHSGUESE A ST o Z BT A U R S A B, 2
R T E U E U AR A3 02 I S S ) ST A () W . (377 T ) 7 A R X R 28 TE A9 e

@® See Richard M. Mosk and Tom Ginsburg, “ Evidentiary Privileges in International Arbitration”, (2001 ) 50 (2) The
International and Comparative Law Quarterly 345, pp.345 — 385; Javier H. Rubinstein and Britton B. Guerrina, “The
Attorney-Client Privilege and International Arbitration”, (2001) 18 (6) Journal of International Arbitration 587, pp. 587 —
602; HSWAREL: (EFREFEMRBIEERNBIRY, 8 (R LR ER GEAREND ) 2015 4455 4 4,
% 44—50 7T,

@ ICSID, “The ICSID Caseload-Statistics [ Updated ]”, https: //icsid. worldbank. org/en/Pages/resources/ICSID — Caseload —
Statistics. aspx (last visited May 1, 2019).

® ICSID, “Database of Bilateral Investment Treaties [ Updated]” , https: //icsid. worldbank. org/en/Pages/resources/ Bilateral —
Investment — Treaties — Database. aspx (last visited May 12, 2019).

@ See Audley Sheppard, “The Approach of Investment Treaty Tribunals to Evidentiary Privileges”, (2016) 31 (3) ICSID
Review-Foreign Investment Law Journal 670, p. 670.

® Holdsworth and William Searle, A Hisiory of English Law (Vol. 1) (London: Methuen Press, 1966) , p.333.
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P i . Al A2 E AR

] P 5 5 e P Al R S A e U A 9 S8k AR IO TR S B B A JR ik o HLrp e Sl 4
FE A AE AR AR U S T e T 2 — 2P WL Se kdorp, CORIERA L) 57 28 4ish 1782 Z% i K W11
TSRS AR BEAE PRI IE L, MUE A A R RAL, AT A AN A58 8 T /R HAIE & 5
Wi el s SCPF At 7 o X — BUE FTRE T R S B R BR FURIA TR P i ALE , FF A i
A, BN hER U 2 R U A 2 —

PRI R, Rl 2R RS SO JCTE PR s i e 1358, DR ks sty P 26
ALEER S 1 FOASF UER TR i BEAR AR, 056k A 1 3 N E O IRintiiale inpl i Rk i
A, B ST RE AT A RS TR RO WM , P KRS I et W il 2 = A0 55 4R )
J7 B NRSFA B GER

R 2R IR S AR T T A PR % 5055, 2 AV E P A% O (LY Sz A TR 3 5 e A
HFE L ST S A ERR I 2 IR R e AOINE , AR S 5E 22 AR 2015 AEE1T 1Y (S5 22
TEHL) #5538 TG 2 TS L ARMIALE, B T IR SLIE N EIROR o BeA, kTR A R
ALTE LR T 2000 4F (U5 [EIFIREAL) 57 226 49565 13 3K, R Sz4B At eR HE P U5 sl . AT 55 5%
e L T B Z AT TR B R E O (5 R, TAR LA 1 AR AR SR AR FiTK 15, 000 oo™ o i it
AU, R AR UESR R S A B B S R RO AR TEAESR T, B AR 5 95875 R AR o

(=) BFRIE AT RAL T4 A IR

[ PRBCBE AP EAIERRF SAR IEE F0e 563k AR AL Rr Se SO, (HH A FRAR T [ B frh R 512
SRS T T UEE 7 Y e R o A U 25 A O T e S AS S A LA T

1. 1CSID 232 J H AP

(CRT MR E RS HAERE R F B Fm A 2y) (LU AR (ICSID A2y)) 4 43 IR
TARRUE BR R AEIE AR AT B B s g8 i AUR], R RE . BRARXUS S5 A T
B, MR AR P AL B A 20, el L (—)  BERXUTT R SCPF AR 3% 5
(=) ViRS S A SR, AR IZ AT B Al BB & S PR A" (ICSID gt )
(2006) 234 ZHE , FEEA BGRP I T IESE Al RAEFIUESS BOUEWI AN (AR SRR IR
B2 [ Pt 2 KIS R A 4528 2

IR 1CSID A2 BIAPEAMIN o IF R B S SR R A AL, (HR R T T
AR X TR A R AN UESE A I A S B e B R AL X — Y ALk, AT
TR IHE L I A PR G AR R RS I . R L, RS AR 0 1) T R B D
MR YL A R P LN, A7 e S AR A5 1 B0R . BEARIE  IRE A SR B0, IR
B BE N T EAFAERIESR UL, T KB T Ete . T

2. RUHBR AL (DhE)

RUGLBLGE A2 3d A & A SR R 25K, S8 XHIESS FF A B R R ML AE o B,

@ Javier H. Rubinstein and Britton B. Guerrina, “The Attorney-Client Privilege and International Arbitration”, (2001) 18 (6)
Journal of International Arbitration 587, p. 591.

@ Christoph H. Schreuer, The ICSID Convention; A Commentary ( Cambridge: Cambridge University Press, 2" edn, 2010),
p. 642.
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AT BEAE R A XU AR 08 AR 2 S B B T A A A G B R, i, 2012 4F (S8 R BGAHBE
Z5E4) (2012 US Model Bilateral Investment Treaty) %f 18 25 HI%5 19 M€, A F RN
BB NTE BURM I E 3 SOHE A 2 45 AT T, SO s R B8R (5 B SO i i i
AT R (AR RS, PRI T AHDCH SE R, 2015 48 (b [ S5 OCRIE A3 | 57 5 B E )
Br T AR R R A, ML L R A A DG T RE U A 2012 AR SE R XU R BT AR
WA) Hit—, MUES T AREESRIEE “PUHER”, GRS 20 i = A R A DL
75 2 PR AP I O TR 15 B

3. [EBRAIE B2 Uk KL

CHEPREEIR PP UESE BN Y (International Bar Association Rules on the Taking of Evidence in
International Arbitration, fRjFR (IBA HEHEHN) ) 263 ZRHE, MhEVEALE —Jr M9 KSR HEIE
P BOVRIE ] ER 55— G N TP il i S5 AR 58 ST F 5 S S BREs S Tk 28 R G UE s B¢
By 559 FRHUE MR IEA AT ISR AT R L MG E L B AR 1 UE B ) I L2
e, CIBA GESEHI) BTAf AN 7B Rr S A B2 38 FH AT REME . L3 O 4750 2 ST e
IO7 2 7E R B AR AL U R P, A — D7 25 NI, RO SCPERTRE . BRid . K IEH 5L
A R TR R ©

1 “VEMmRETFEE LR WEE" (Noble Ventures Inc. v. Romania) ", fP#EFEH, (IBA i
PERN) BN EHE N TAZ, HHFELEM TR AR, 0] 22 Ak TF R 7 4 i
TE RIAHSCHERRHE LA S OC TR TP /R MR FPPERLE o S5 92ER, TCSID kAR e 1 2 2 07 Fi ik e
WAH R (IBAJEFEHI) 1E K75 S n] R R A bR Y IS R, E R 5
B Y S OB Z ek (IBA SEHERLN) 78 B BREE3E R S8 i s — 28, © B
FEAE O T UE SR TRl ) R g B, AR B T LA LG SE RN Ry 465

4. HAt A A e KL

A Tl o PP R EE 1 AR PP AN 2R UEHR R oA ) S S LA T, EH ) e A ) T (A B
TEPIA I, Ho—, EFR T E, HRIEX0r B RFR—80, B Y AT L2y 5E e AT i
AN HEAT R PR 5 R 0O 2 5 AT AP R AE FH AR 1CSID (2 7 $L 0 2 5 1CSID K,
TR FCA AR e o BRI 5T TCSID AR e o =, B ICSID ShAY A 4 BRPE MR ML
ITEAE RIS TR E “ EHR R S A i B2 2 75 A) LIRS ge — B I W A AEFE AR 37 X — AL
AEE U IE, E PR A BT LA S 5 75 i 2R R 2 —

5 (ICSID MR RLN) AL, (HRG P52 51522 A2 P ) (United Nations
Commission on International Trade Law Arbitration Rules, DL F f&j#% ( UNCITRAL {300 Y ) dui¥

e

2015 4 (PR SUCAFW AR A S YE) 516 T8 145 1 FONE AU E AR A5 ZR — J5 B8 W i
AN . BOd T HAARE . SR RRE AR S A R LR R

ZOVER L. GEE PR RS R IESE R ATERIE) , 8 (VIR BUE R 4) 2012 4E55 4 3], 56 74—81 T,

1999 IBA Working Party & 2010 IBA Rules of Evidence Review Subcommittee, “Commentary on the Revised Text of the 2010
IBA Rules on the Taking of Evidence in International Arbitration”, https: //www. ibanet. org/Document/Default. aspx?
DocumentUid = DD240932 - 0E08 —40D4 - 9866 —309A635487C0 (last visited February 10, 2020).

Noble Ventures Inc. v. Romania, 1CSID Case No. ARB/01/11, Procedural Order No. 1 of the Tribunal.

® ZHAERL: (EPRER MR RNTIR) , 8 (BB TR (GE2BEM) ) 2015 455 4 ), 5 44—
50 W,

® ®

®
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FEILE 27 2555 4 P HLE PR A BORE O TUEHG AT R . A OCHE . SRR I, iR E
e PO R AU e . 52 b, AR FEIT Y 2017 4 CEPRET S MEMNY  (Rules of
Arbitration of the International Chamber of Commerce) 7E N R 2500 BRI T T /3 EET 12
ARG, R “—DIE RO B E SRR, O W A AR VR T R A AT
fap B B EESR 3 A5 b sE kS

(EAFE R, FFAEITA A AR i KL R BT BB AR S BOISE il 2016 48 i g
B F Ak Ao PR - (Arbitration Rules of the Singapore International Arbitration Centre, DA T fij
R (SIAC Ay ) . 2011 4 (AL E PR M0  (JAMS International Arbitration Rules,
AT R FR CJAMS fPa g ) ) LA ke 2014 48 (I Bn 4 350 the vt [ B 4 350 A e A 7 00 0 )
(International Dispute Resolution Procedures of the International Centre for Dispute Resolution, L) f&]
Bk CICDR M) 2, il (ICDR L) 565 22 FEXFubdihi AUl 7 iFaiiople . = Fhae iz
I8 ]I FHAA AR U N, AR 5 2 P Z v i R B RO . FE N AR EH S
S AN TR I PR AS R R RE I, Pl R n] BEXS 2% 7 2 = A3 FHARTRIRE , IO Yo i
F PRIP ORI " BAR H AT ARG ARG (STAC AP 50 (JAMS fhERN) = (ICDR ALN)
FIT AT BT PR, (LI [l o A 3 0 U A7 P 8 7 X I 0 R G AR D A e kg — e v A S U A
SRR AL

PRt F bR R K B 2

IESERH AR ATE RN 0225 5, 45 [ [ IR T R S BRI 4 S AU BRI AL E 2
AR, ARSI BE B PR i AR B8 o B, MASEBRAL A PP AT 10 22 [ B3 T A
BB ABHA USRS AR A 2, BHEEO) IZ BRI — S AR RAL . BOA SRS
SRF AR AR 5 A o

(=) AR—HFALHF M

T —2Y 25 N S BCEAE R3S B e B I AHE e 22 . 38 IV 16 B3 )™ 32 1 i 30 A 0 A
O AR T AT — 2 AR A — ARG 2S5 — S AR VR VA FH 38 1) A S 4t 3C
PRI “URIAFRRAL s S IR AN 5% 2Z [t SR B AT i A R AR A TER R
BAE LA PSS s B AR, B I mT DA R b 1 BV L, CRIEAR TR 4 1 &
o TEREE E A, SR A B R N A TAEA T . B EAR R NER Y E, H
e NFBVA I SO N A AT R S A LR, M S AR e TR .

FRARL A ] B b 7 6] B b R STl A i S e ok, 78 “HEFE - I RN RZE” (Vi G. Gallo
v. Government of Canada) ", K (JbLFEABHALE) @ HMEE (IFRFR “NAFTA (%

@ CCBE, “Regulated Legal Professionals and Professional Privilege within the European Union, the European Economic Area and
Switzerland, and Certain Other European Jurisdictions ”, hitp: //elixir. bham. ac. uk/Free% 20Movement% 200f%
20Professionals/Links_ docs/fish_ report_ en. pdf (last visited February 9, 2019).
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FE”) YN ARIA I 1 0 R S SR DR B A R S AR A i R 45 R SV [ N 2% R SR A % [
FrAfdd b A — 2 =35 AR 732845 T 00 . ARG, FEE bR R Uk Rl AR A X A0 VR iA HE
BRI 2 IR A P AN [ RO P2, 33K gt ph TE A 4 S SR U A [] B B 8 AN [ i e 2k
FERY o TEHERE S A [ B i B ) i 3R 2 AN R TR IR R S AR, Tk A i I AR AR AS Y 1 TR
ST R E IS S IRMAR A AR ERZE”  (Pope & Talbot Inc. v. Government of Canada)
Hh .2 “NAFTA fP3RBE” SCRF T RI 5K, DA SO 2 A — Y R i Ry, Of:
254 HZIUR AR BR T 45 5 005 24 5 AR T Y URIA A, RISt S T 45
L N — Mt L o

FHALINT S, CICSID fhEALINY  IAA R AE DO 52 8 TR UEH 47 S A 32 7 19 2 AR 2 165 348 T 3% 30
B, A REA—BelE KL R o 72 “ADF A wlJREEZE” (ADF Group Inc. v. United States
of America) v, RLUFJTR T SR TR B0 SO RYVRSR B2 H e e S AL — e MEDURE, &
BT I —Y 2 R AU TR /R @ MRt SRR e B — T b Z A ST
WA, GEUEAN AR S TR 0 SO & SRR A R b Bk, HR A R KT
RO A ) £k

(=) BUBHEAZ &4 AL

REBE R EPNEAARLL W REOABUEI S = AR e Blinfese, X
SRR R S AL AR O A S F) 5 38 e AL, JF i it 1947 48 ( EALFIRE)  (the Crown
Proceeding Act) BfSZ oK. ILILSRE 28 4550 2 HOE , WK % N S A A TFRE 8830 1F 245
FARH SR, WIALHEER SN SN AT REW I EIR 4 Sh SR R T E BRAL
b PR SO AR SR R A A A AR 3R 55 RO IE s A o i JBE e i AR LA A T R4
T AIE N IEZ BRI ARG AN E,  FRE AR (6 0 32 200 DA SR T 78 R1E AR 17 8 T4 8k 1Y
JrAORSEEL

[ PR pha e, 5 BOABURME BAR IR AL RO DL, (AL B WA L hE) 4
11 B 1 FEBE PR 3 5K BA USRS B A B LA, FLILRIRP IS AE 1CSID e vt 2
AV fE LR “ADF ARIVRSEESET o, WURIT AN I T SR H 7 1R D BUR o BURT R
RPIER, FFERUEIRR RS . FEIEIN D, D T B E 2 1 3d PR e O, 1 F
7 IR A AR SO A R — R SO ISR R oA A AR UE DT, B U S BGH BEX Ti%
SCUFRYATIE A o SR AT EE B 2R RE SR ML VR 7 B TE SR R S A T2 0k, (ELR A B HE e 2 e A
RS A3 T AL g Ve Tk A T A i SR B0 SURRAR A S A [ PR B R U AP A 5 75
TE “ P SERIAR A RITFINERE" M2k b, e C R AMBI L T A0SR e BOR N Y

Vito G. Gallo v. Government of Canada, UNCITRAL, PCA Case No. 55798, Procedural Order No. 3 of Apr. 8, 2009.

Pope & Talbot Inc. v. Government of Canada, UNCITRAL, Decision by the Tribunal of Sep. 6, 2000.

ADF Group Inc. v United States, 1CSID Case No. ARB (AF) /00/1, Procedural Order No. 3 Concerning the Production of
Documents of Oct. 4, 2001.

WA 2SR5 0 — R I A CBOA BURE SR AU SRR, B TS FOE 00 I B BUAR USRS B R e U S — 181k, £
PR #2F RS R 2Rl “political sensitivity” B, “classified information” .

® ADF Group Inc. v. United States, 1CSID Case No. ARB (AF) /00/1, Procedural Order No.3 Concerning the Production of
Documents of Oct. 4, 2001.

®® e

®
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FAAEY

WEanfpEELE “ /R ARIRINERZE” (S D. Myers Inc. v. Government of Canada) P45
IR —AE, A0 el e o [l oA 4 32 DR B T8 SR [ P 8008 b 2 B R e i O, 2 — AR
SRR T BORH WAJORE B MR e AGE A E, I 8 S A R RSEE 2
(Glaims Gold Lid. v. United States of America) i#t—404L T 1CSID (FRE.® 7EIZSE T, MEE L
R 7 REBUG R TIERR A 15K, INE “TEBUT A 23R 55 iy SR ad B AR B0 e il 73
Pk e I Y SRR AL o ARSIy, ARG FIBIRRIN , (B AT AN B I 2R 4 R A 1Y
TR SR RS o IESR A AT DR 1310 BB 24 )5y BR T 0 A 5GSBS . DA
SO BA SRR B AR o o SO A0 5 AT LA TR AR S AR R RAH R 2 A HAth 52
FE R T LIk ER

T3Ah—Fl 1CSID FP3REE rh e Y BOAR USRS BRSO T 08 20 20 D pg a2 v A AH SCIE 3
OBk, TR MR AFIURENEHIZR” (Tidewater Inc. v Venezuela) H, AHERJEE 5 2 [0l NLE AT SCHf
Mg NER AT Z B G A R D i 2o A o 9 SO B R RS WU AR RIS & %%
L ZR N LY SR LRSS R B EIRSCr i, R AL BE R, JFA I H TR LS
B NEBLEA K, Tk A N EPLE R hEE DA A Sk B F e A
FREHEIN AR, BRI Y 50X TR Y U ] RESS RAEFUA, (24 TAH OGS
TRPTRE S SENE ARG, NP TE & M3 AT TR R, U RUER TR

(=) BBEH LM

XFTE BB, AU BAE B TR E R & 2 MBUA BURG B2, W5 BARFEE fhEk H
i, EARSA ERIER AR AR VR o X TR A& R A e, E=EWLT I A
AR EE W ( Zhinvali Development Ltd. v. Republic of Georgia) ", HiF i AAEUE B C W
BT, WA SR MR E CRIE A RS e A, A R R
MIZEE R, A BRI AT AR AR, S D7 fE e SR i IR AR, IR o TR
SRR HSE AL R OB R, HIE T R AT 20 0 1) A R IT A AL . AR S, P i
A ORI 7R v 7 WU 55 A5 B DA TS5 SR I B 2, HL fP 3 5 e AT R T 7 W 55 A B 1) v,
AR

W T2, LA B R A 75 4 [ B 45 8 AT AOA Y ) BT AN RE B 4K
FLRA RIS & E IR PHRBIE S, (B T 45 12 28 4% [ [ 1 32 v 8 R S ) 32 1 32 ol 1 A
IV LT

@ See Barton Legum and Gauthier Vannieuwenhuyse, “Document Disclosure in Investment Arbitration” , (2012) 6 Contemporary
Issues in International Arbitration and Mediation: The Fordham Papers 57, pp. 57 —66.

@ S. D. Myers Inc. v. Government of Canada, UNCITRAL, Procedural Order No. 1 of May 28, 1999.

®  Glaims Gold Lid. v. United States, UNCITRAL, Decision on Objection on Document Production Withheld on Ground of Privilege
of Nov. 17, 2005.

@  Tidewater Investment SRL and Tidewater Caribe, CA v. Bolivarian Republic of Venezuela, ICSID Case No ARB/10/5) Procedural
Order No. 1 on Production of Documents of Mar. 29, 2011.

®  Zhinvali Development Ltd. v. Republic of Georgia, 1CSID Case No. ARB/00/1, Award of Jan. 24, 2003.
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= ERREE Rk BE AL IR R R AN A 2B,

(—) RS AU LA 0 K125

[ PR A% 5% ek v A TE AR 5 S AN 7 [ PRk iE 52 N AR AL, IE W EETE IR R
ERAFIVHEFE R TE" (Biwater Gauff Lid. v. United Republic of Tanzania) 45 HARKE, L %
FEAPER— 7 R AR T L N TR R e B BE AT HURE, @ (B PR 58 pP R BE AT LA 9 75
R TRE AR TTER A A G e B e A 8 2 s S| s A 1 5 =l 5] /N AT AT S A 77 5] 2
N PIF AR AT [ B 2% 29 R0 2 A5 R i S5 R A — [ AT o R SEAT 2 4 1 1 PRk R

1SRG —HREHEALI

T 2 R A DR ok b e B A R R BN, AR TR R S ATOR A R L, R E
TRZHA A R H AT . LTI 361k R AR fli 2 R k48 4 S B2 i AR AN & e AN I A ]
MBER, 76 E R PR ss erh R R — B a1 . R — BUR R 1R S O ) AR R S R . ©
P AD 27 X TR R S A T 5 [ R P i e R 22 4 7 W I B 2 A 37 8 — DU 1 i 14L
{HR 2 e v ] B 3 B2 0 AN B i AT I A B I A o BT Pk h 32 3 7B iE R P 4 S AR
TS PRI R, AR I AR, A TR IS IE @ AL b, RZE BRI 0 3 43K
A TR RIEE R A BB M B AT A At S 1 X — ik AEIXFERITEOL T, UEdRRE
AU %) (RS2 Jo_ YAk A T HE I A S B R, Y4 [ B A iz 1) o S B R ) — e 25 1 [
PREAE AR DT 2, ol i ST 48 5 | 1 2 i i P A AT o

2. EA TR AR R

T FH e 5 S 2 1] s Ao b SR R SR A P DAL, e 8 U1DIER 2R it DU i by 4P e e ) 5 1
PGSR, AR DAy 3 T R U 00 8 — A v A D D T P A 2 A S A e R v LR, X
il B 9 3 R A A oA R U TS B MO A B AGE R C R N Y 18 T S HOC R B VI
TREERLN O S 85 VI 3R I D) 7 S R 0 A 0 DA PR RS I AR PP U, I 28 e R ) P 838
FRTLAMEAT 5 A 5800 Fitfil B O JeritT MrY T REIG R, M ORA i AR € 1 o

RSB AT =, A e D LA™ 8 A0k ) 7 QR T S5 DR AR D), ) 2 v e g 4% ) e
WOV R M AR E A X ™ B A PR T, 45 R SR JE ORI AR g Bl anAE
“HIIZR A FEIFEEZR” (Apotex Holdings Inc. and Apotex Inc. v United States of America) ",

@® Biwater Gauff Lid. v. United Republic of Tanzania, 1CSID Case No. ARB/05/22, Procedural Order 1 of Mar. 31, 2006.

@ fE “WIRFERARVFERRIER" B, WRRWBUN ST E N A 54 &L 1967 4 (R WIEHE LR )
5 132 WP RHLE, FIREIR TR E M R AL (Crown privilege) AT LARIFEE T4 %

® See H. Niemeld, Legal Privilege in International Arbitration (Helsinki: University of Helsinki Press, 2014), p. 75.
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Practice and Regulation of Evidentiary Privilege in

International Investment Arbitration
Wang Xingcen and Du Huanfang

Abstract; Evidentiary privilege in international investment arbitration emerges from the evidentiary
privilege which is readily recognized in common law jurisdictions, learning from certain national
regulations and international arbitration rules. There are two kinds of lawyer-client privilege, including
litigation privilege and legal advice privilege. The discussion concerning evidentiary privilege on
politically sensitive documents focuses on deliberative process and treaty negotiation process. Although
commercial secret used to be alleged and discussed in certain cases, no precedent could sustain the
existence of commercial secret privilege. The practical method to settle the claim of privilege is conflict
norms, which includes the closest connection test as main test and the most favourable treatment approach
as supplemental. In international practice, when making the choice on which jurisdiction’s rules of
privilege should be applied, arbitrators would respect parties’ autonomy and consider parties’ legitimate
expectations. In view of the complex legal environment in the countries along “Belt and Road Initiative” ,
Chinese corporations could positively argue for privilege claims in dispute settlement process to protect own
rights, weigh prudently about the substantial effects of adverse inference caused by non-production,
respond privilege claims properly.

Keywords: Evidentiary Privilege, International Investment Arbitration, Evidence Discovery, Belt and

Road Initiative
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