RAUH A S IB 58 H AR FE B A S5 54T

 E: 105, FoRERRRPRABAXNRAAEBFRTATFH, RBERBA “%
BEN" OAARFE AL, PTIRERBANMF 4L, REZ LT BEARGILETAIIARG,
AAABRRFRGSHE, ERAFHEAFEREF TRARZRTER, R TRBERIRFIEML,
EKEAR BB AFEEILTER T AR LRES, HERHLmARERIEZTREAFICETOMNF
WA, EHAFRBEAMNFTERLLGEAAEL, HESR, BE LR, FREANMNETLT
B A B EFHERZRY, AR FHH LG EREAFNE L, HEFRAEGEREERT
K o

XEW: ARFH BERAZE EREBAMNEIT

AR ARG T 1946 455 H 3 H, F 2016 455 AR 70 JH4F,

R AR (DUFRIFR “ K7 RSV R R, AR T S BRI AR B A PR
FERLEE, MR T EPRRE R SE . 2 BT AL [ PR Sk e, HE P55 [ N 9k g A
B, 2R T 4 E RS0 AR gE . EPrdE S T4 ira BRI ER S, i E R AR
2, KRR CARRET WALIRAT R, RS R AR, B N PR ARAT, IR KRR
TR XL ARTT M o

AR AP EPR E R R, RBCEPRIEE o e . X [ o] ik e L 5 i e
I E PR AL . EATEAD E PRk Ee e i, e g R T B PRk, Hreh

Z— eI S BB A TR AT

IR E PRk B B AU IR T, AR I8 T PRk s E R B LSBT, Bl R
IR R R KB, WATCE, BRI, B R . BAMAIRHZE 1937 4512 H 13 HIL
PR RS, U RIS BN B A AN — R (TR HE R T TR R s RN
SRUT . HEIRUIC, Bl T BRI G EBERSEZ AR RIE S Y X AR E BRI T LU
FIARIRAT A o SRIAT, Me 2 B 4 2 32 B A U AR 7 18 4 3 DU A DT AT (R A A AR (Matsui Twane )
i, bR A CICAR, FRIBEAT AR IR T A, b Y RSN IR, R A4

v HEARKAEAREE ., WRESIW, ASCH P EARRKY “GEREER R —i B ™ 5
(BHJ: 16XNLG09) H3HF,

O PEARERGFSREEEZ RS SCLPORIIRE fad. (CCLBOREE) B2+ 28)), P41 1962 4h,

TR GEREPRESRLEE), SRaH AL AR kB B 2005 427, 55 300 1T,

SRAORIE: CGEAREPREHREFIAT) , FEAR R 1986 4ERT, 55 588 T,

®
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M2, ARIORRANIEREE , 7EikH LR RER AR ? Rt IO AURH L E AR $ 534 e?
AT EE G IR 50 IR S 0], ISR ZE BRI F RIS . AR R atH AR
I B3 S B AR X T A A JB A%, AL AR Ui A1 S8 4 BB R S 54T i BLE S5 BLSE R

— EXR

4.

EREAFERERNEREE

AR FIRAVRARY, EEEE CGEREPRZESREER) (UMK (BE)) . (%
) OVERERSEARLE R AR, B AR PR T RORISESE, MR TIEEARRMLE , (BRI
AR fuf AR AR TR S DAL 5 T A AT AR RLE

BT FBEAMRSESHE (R “mEARDT), 5L E PR EE LU 1k IR A7 89
A, WS EZRHETAE, AMEEM—NEK, TR, FTaL, R AR 2y
W, LTRHW, IS s TR, FERCRUALT “fREET AL, AR ML
TR AT EEERAAMEHRTHE . BT, FPRENREE TRAEN, 75
HAREFR . ERRIRAE, ZEBOR TR AT O0 T B 3 LA (B8R, AR 2P e iy Ak HH %
TRENIALIRAT IR F THE

ETFX—HH, XTBREHENNFESULAEREE, PR A Z R e 8L T4
LAz, e B PR IE RSO A R HR B AH I A AL E IS B

(—) AXRFEHFNT

FHENRFETUE, HARVRMANCA | R, e, R DUl 77 b Y PR
W EARARAT TG A, TSR DR Ot S AN SAT A S AR AR Bk, b, SR
TN A B 1 BAET T RIRARAT ORI ST . ORI R SRR IEA A 2 A

itz (ERMEPRZEFNAEER) b2 CRAREPRZESIEEERR), ARSI ZEHE AR
SULBANATATRUE . SR, 33X 2 AT A FE 5K S ke R [l Pk BT T A RS IR B A 36 ], A R 243G
FEE R E PR IR T, il BB BRI ST AR E PR AR I8 7Y R
MR DAT A S, Sead S SHESh T 1 ik A Prpl vk i A e

HEJERE, M—ESATHUEM LS . FEEARINFESHEN eSS AR, 20T
— BRI R, B RIS LUBW 2= A TTHT 500 AR (I TERiE) o

(Ihyimik) “HOER” BURIN . “MIRAER ., Al AlE . A&, AilE. At
Fo NUAFE, ERMZK, KZidd.” Ui g, HERHNEEA “5E . “H7,
CBETLOCHRT L CELT L AR ONARNE DL XSS OLRI A AR, R BRI i TR MR K R A R
M R B a5 o X LR IR R E SRR R 20k, EPRA 73 L P BLJE  (Bassiouni)
PIRAERBIRIEE TR RSN T (IhTIRiR) fix—igr .Y

REE VRIS e EPRL LRk E A EFRESHEMKITFL (Grotius) R, FiHH
“BEA—A N EAYIRIT 5T (responsible) , WS AIE X AR AT I H Y ML REAS FO RN IZ B 1F, H03E

@ M. Cherif Bassiouni, Crimes against Humanity in International Criminal Law ( Dordrecht; Martinus Nijhoff Publishers, 1992),

p. 372.
.14 -



FREHASERBAEREANERME

A7 I rg g, B ER A E ARAEREE I HIVGZ (can and ought to) 3z FIAMNEUINZE LLBT IE4E
BN 20 A S 55, IRAR R A OB Z A TE (liable for neglect) ” U il A% 57 75
B, — ML AGERE WRME R A MR, M TERENS BN IZBH (ks 200 5 BHAE, TR
SE AL IR A o4

1621 4%, FipdiL s £ & K - BIIE K (Gustavus Adolphus) 72 1T (ARG A4S k1)
(Military Laws to be observed in the Wars), H.F %5 46 M &, “ L& (Colonel ) =% I
(Captain) ARAEFEABNTEY L ST T Cunlawful) B, QR CRE MR AR 4 5 1 B0
32 FNER  (be punished) - 7L X EARRR b B¢ B OWAEZ B LR, AT
DL RS2 A ZEE I K o WAlE e, FRBAAZE A REAr & H UL B AT, AR, il
FRAE 2 B A R 32 BIAE

KB 1775 4F (pEiE2E AL A1) (the Articles of War) WMLE : A7 H 18 sl /e AT
Tl R b AR RAFI T (good order) , Jf H#AE HAUIJE Bl i RFEE | (to the utmost of
his power) ZU1E H HAR 4 T AT 42 H s I SO iy E R sTC AT o s 2R A D il Y 45 sl e
WAT e E R, SRR AP AL AR e R T AT A MR, IZIE 5 IR IR 4
R AEy (omit) MBAT (5 1k # 2 RIS, JF HaB vk 10 T RO m] LIRS I (0 3y
WA, B 2 MAEUESE (upon due proof) THAEMIE AL T, FHARIE = R4S EE (General Court-
Martial ) 452 27536, BLANTFE (in such manner as if) A A SEHE T 9= IRAYIRAT2OLF 1T 1
(crimes or disorders) —Ff "®

[ T H N AP 1863 4F (F{HiLML) (Lieber Code) AYZHE 71 M. “ANiB2ifE,
HEGEHE (intentionally) X B 2858 42 2 83F 1 BB AT I8 21 v 7Y (additional wounds )
BRGEAL, A A . SR L Ie X AR, AR HEA SR (if duly convicted ) , I it FE R
(shall suffer death) , ANEAlH C 2 JE T REZE, b &—8 I T N5 BAERELN (an
enemy captured) ,” FrLIARYE CRUAREHL) AIX—RUE, QiR AZBAHE a2 Bl 1 S i) 2 283k
RAEBEIIFLN T LIARE , S0t

(=) ZRareyEREAE S %3k

B 1RO T4 ERAE R AU LASE, SETE RS 2 W), W B354 SR M A ST
BT T RIEMAE o

IR 1907 40 (BEEQERUABRGIA2y) (dpR CREFEEUAZI)) BRE, B O TREGE
MAB IR ERE) MIE, ARSMESAT s R AR R, Hh A afiFE R R 5 A
ARG A FARRR A DL, B RISMEEE" i e —2 & 05, Bk iy
BEMG o MRAEIXERREE 1 A00E, AR AR SO 1E T4 0N, Wi T RIS E %,
HEMATRAA LU RIUAAAF: B — 8 AT 5T AR5 s A Al A — 2 B i LR B [
FEWR bR s ATFEA AR s FEARA TP sy i i LR 1]

@® H. Grotius, De Jure Belli ac Pacis Libri Tres, bk II, ch. XVII, pt. Xx (1) (Camegie, 1925) ; M. Cherif Bassiouni, Crimes
against Humanity in International Criminal Law, p.373.
@ M. Charif Bassiouni, Crimes against Humanity in International Criminal Law, p.373.

@ M. Cherif Bassiouni, Crimes against Humanity in International Criminal Law, p.373.
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TEIXLELAE R, B — U B X AT A ST AIRE, XA —ATr s E T 4\ 15
EN T IREEARH, AREA MR SHEN S5

SR RIRES AU, Ao 18 ) 24 U 1t (William 1T of Hohenzollen) 2 AFIH;
b HAYTIAEE g CLRTEMZT) 57 227 205, DY TT i 08 = R 18 T A0 A7 1 2795 40
N THOREPRETEZ AR E IR T . (PLURTERZ)) 2 228 Kb HlE, 78 B BN RN PR H A
RAE 225 15 A AR 4 St i B B P i AT B AT O O o AR IS ABHE A 3R, LR AR
ek FE I RLE 2 BT I A o

EIRIUERY], PR EAUA TRl DT AT 7R S iR PR AR AT, LR PR E
— DRI FEEVRIAPILY E A SR ARCH], I EOR I SR AU S L
2o CPLRTEMLY) A IX L8 WL 7 2 T 42 BOE A D T 5 DS 9 52 A 7 T A 4% 1 AR A
o BEREUHE M A 22 | 2R 22 AP AR A HIOR BB AT, (HOC T EHB T BN
WA IRAT N SRR S, A E W R ARBL T i 0 FE PRk A S S R BRI

— ERBAREHEANAERE

FREARGB T BN E PR F 5T, BARE N & E PRSI X7 e, (B8
R ST HAE ARG B A AR TR1T, DRSS R ROREUR A, Horp 2R R0 A
Tk

(—) FEBZAMEN Y b

H1 T H A ZEBAAE 5P A0 R 32 AW [0 2247, i DA BR 44— SN 485 oS 0T B T s AR
A HZERILIRAT o MR A AT BEE N S SEHoR FIn, W A ARZERA 28910 T2 3C (Tomoyuki
Yamashita) , iXANZF 0 H BLULARTE H AT ARG — D H NIHEG, E2 R T A8 R AT AR
A FE PR ZE i B AT Y H

CIINZEICRT A 1474 4R 5 A R AR TS AR - 1 - AR BR (Peter von
Hagenbach) #HILOK, SRR HASPIRITRBOEERAE Y (3B E5HE) Mg s
MR, FTLVE BRSNS E AR RE . A2 AR E PRk e o B 244, (B I BRml: Iy
TSR BAT A S A

R 28 302 H RS E R S W B /) 2, BOFROh “HoRZE . 1945 4210 H 2 H, IR %X
PRI EALA W N IRAT: “ HAZEPIG I T30, T 1944 4210 H 9 HE 1945 49 J 2
H ], 7ESEARTERE & 19 S Je RO AUHA 7, AR Ay 21 10 A S ) 5 Ak ] S R B el ik 7 IR 2
(i B ARSI, AREHIH (unlawfully disregarded) Jf HANBEAT R4 H FEhil HAE# 2
BB AT B X 55 (failed to discharge his duty) , FRVFALATRE S FE BCH R LK b7 [ R AR
FRER IR R RAR, SRR A0 BAT (brutal atrocities) LK HAW™ HAYRAT; L T2 SCA L
B T 4 (thereby violated the law of war) " @

@ U.N. War Crimes Commission, Law Reports of Trials of War Criminals (Volume V), 1948, pp.3 -4, https: //www. loc. gov/
rr/frd/Military_ Law/pdf/Law-Reports_ Vol4. pdf (last visited June 1, 2016).
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H—BEUFHARE, INFREXPEERIFIFARME AR T 2N, 8ok AN 2 NGl F,
AR Ve PR DRy S A S Tt R A g 8 2% 5 1 e R Tl D2 R A e 8 ] P AR P S IR A T I, Al
TEA—MEHEEW ZAEZ . FrLL, IR 2 SCBaE Al 15k, A A CoR A 9906 173l S i
ERIAT g, W RO A R B — N5 NS B RS 55

“IIRZEICRT 1945 4210 H 19 HIFGR S8, JEREWTHR T 286 ALIE AL, % T
423 SO . BT A X SE R TE | BT ATESRE R, A7 500 24 100l B it, 3.2
TIRAARTF R AI L EENZFER AR E .V W T 1945 4212 7 7 HE5R, IR #
SCHALBEFIRL G, B SR HOR BEIEAT — N ZE SR I E (IR ST LA T s A 1947, R AERH
LA AT Sk P ) B A 5 MU AR AR AT

R 28 SCLE I FRERR , A AN B AR T S A B R AR AT 0, AN B B by 2 TR 56 )
X H AR A2 BAFSF AN W iR 2 ARl THOAG v i I Ja AR A o A48 e B W BB i A P e
WIBRIERI AL R 38 T BRI S, WIRETENIMS B R R e o R4, X St A s ) %
1, INZESCERE T “NOZHEE” (must have known) FJWE?

— R B ) — AT IR ER R IE A IC R PRI, RS E SR SR AR IE A
H, ML 2RI (almost all emphasized ) Z47 I A TR AT HL S A S M0 B A AR AIESR 45 &
A HARRE RBRFRER (linking to) o JEAHIEW] A T RER AT N B S206, K5 1hZE
IR IFAAEAEL RSO AIRAYTE O, BRARD A 2 DA, MAELL EARf—FR SO0, b
BN BA 6 T~ AR T A R, oA 1T R E ST A R (guilty of failing to
exercise his command responsibility) ,® ZE5 i g8 B9 FI e A5 B 200 1L N 22 SCE A TR, EERPN
LR 28 3CBEA RERE LR 2t i AR AT, it LA X s AR AR T 0 T DUERIA

FEARER I T 230 R IR B Y], — DRI E IR T TR MBI E, R
DL N @S0t 1 — PR i — AT S, bR b Rl R R AT, X AR
FERER o SRT, AR SRUT AR AL ARAT O WL N, RS B R B B B
1k, B2, EAARHE M ERE T

IR ZE SO IR AL i 2 TR ke, b VR3S [ 5 HR fie g v B TR A B PR 474 (a writ of
habeas corpus) o {53 B AR = I BE XS IR 28 SCAY LR 37 DL L, AR AR ZE A AT R B 2 2
PREE RG], Hi—E A BRI e BB A IE L AR PRI BRI AS 52 58 15 b %o
i, P BAEFEE TR, T IR R5T, REB R kbR T HAR, &
Ja, ik SEEE TIPS (MacArthur) FFZERA%E, 1R ZE3CT 1946 42 H 23 HHHAITEM

(=) ZARBEREFLELH

Q7R E PR G g e 5 ) A X T 4580s B a8 57 19 B RLE , (HAESEBR 4] b 21 A
i Kok — S sHE RS A A . FEFARIEE SUEMESRIE N, AR B T A A AR R
LRI, (F R E PR Ak X A LAY I 2 1ok — BRI Hedn, o 718508 W

@® See United States of America v. Tomoyuki Yamashita, para 24, quoted in M. Cherif Bassiouni, Crimes against Humanity in
International Criminal Law, p.373.

@ Richard. L. Lael, The Yamashita Precedent; War Crimes and Command Responsibility ( Wilmington: Scholarly Resources,
1982), p.86; M. Cherif Bassiouni, Crimes against Humanity in International Criminal Law, p.379.
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F RSB AR RN 5T, AR E PR ZE SRR ORI ARG Z LAk, T HARE VR IfR
HAHIE A AFF AR 505 (Koki Hirota) FIPRA TR,

TSR AT HARSE 31 R A, 78 H 24T B ASN 5 KB, B DU A T 58 AN 35 5
REHE, N T—BE L ENFESREE . By — B S s EEAPMIERIEAY, Bl
N AP R B Z—, N E XN EBOR A 2 r 5. ) SARA N BE
PR, EARFNIE H A ZEBATE 1 A it 7 9 32 0 1 ) 2247, (HIX A2 Al A 2 By, IR e 2R $1
Y

I EURIEZRIIE], ) HSABAEAE HASNS KB, HAFERBEAR SIS, T 1937412 A=
1938 4 2 A7ER AUMAT Rttt i . B2 AT A B AT, A4 R A1 55 R B 7 B 31 5 FraX R 2%
RS ol TR U ARAT AT RSE R R A 2 T, R AR AR I 2 K, T HSARAR I
AR, R X IR A B H ARG 224 . MR R R 0AIE, UlX Fha# AT R 1k B
FERAIEZ IR 2= A, HASRF S A R TIR Y o IEREX — 5T, mARERE S
TEBEEFMBALA FRIRER 55 T, RISl 8 28R 51 R BER U 62 945G LLBH 1R 24477 0 i
IR Tl B 5 2k B AR o 4 P BT R s IR, e Jm AR

“HBAFEGZENL, JWIAREALERB L EEK I RREE AR EFAT, 2
B R R I IA T i 69 AT 456 R A2 L B AT, KR AT A G LS50 E L, W e Lk fRER
HFEAT, BRERERAIATERTFHFAL 3R a4 AR LR FAT, 270 AFRAE A
R, R ERCKE TIRHIEE, @

7R [ PR A5 2 i AR AR P B R S ST A RN E ) T SABCA TR, RS LA 1 = IR Ak
HEh o ARRTHE A, ] I SAROREME— AL AZIR A SCHRE BI85 2R AR, A d )
TONKIEEIEARE bk A QR Z BT BE, FTRES AR BAAGE, ARel A
SRR A EMIEE . U, REMHEMERY], B EIEMU R ESREE Y, SaF
HUF R E B o

LR [ B o 12 A R A B 7 ) B SB S BURT Y B AT A R

T BAT X RAF G SR BURF L AR AN A, SR B R XA F LB R 5T AR 69 BUR RE ST AR
WG EFa b B BOFIBATON, EAEAR L LR FEERAM XA B RKAB R A, s ERAF
B HFRAE—AMATHEMEAEAE LT, BF AT T, €2 b AR 4 5 B 69
AT ST RAF O AR LS BIRBUF T B % L At b, L RGEE—MHE S5
A FTAeRE R EAT L, 4P AR L R B A AT AT 0 B AR, A R e S
B TAE, B AT Y e tR 3 0 LS R Ae et A —HE

Fut, BAMSEREGFTETARLE FAARKIZ: BFRR; 3265 5 I0A EAF 6 3RIA0

TRRMAE: (AR EPRZEFRREFY ), 55 576—578 T,
http: //www. nationmaster. com/encyclopedia/Koki-Hirota (last visited June 1, 2016).

(H) ZRERRS: (Ratimel), e, HAMIEAMAL 1987 407, 45 173 3L,
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REBEEER; RGBT FGALEIRTUER; AEEHRGEVER., EFTEE

w4
=0

RAT X F AR F RA LS F R R 8 S 5B iRt 5 FREATFREF G
B — A B ) 80 5 S AT AR T A R Bk s 8 E A e R A RAT B RS S, ik
B A A TR AR AR, D

= EFEAERENXEER

7R FE PR L R a0 H A SRR B B, S T B VR ORI A — S S Y
LB A FE R LRy “ARAT RO o BMOR UL, X BEOCHEE ER E R =
B BEROCHR . FIbE (RHIESCE N AGE) o A% H A P .2

(—) “LFHX72" &%

ERZEAR (superior-subordinate relationship ) FJ A5 S AN R 2 54T B ) ) St o 45 45 H
(B0 ISR EXPRE 2 S sl AE SR AR TR AT O R BO 2R . 5 BRI, 7 S O i R
fle (W) AYFRT, Sz HAZ®], WM “AfEHR" (omission) B EMTHERERETX— L FHRM
KFo

TEZRFCH A, Z BT AR 5UR B A H AR ZEBAN R B AT 2O S A IR BT 5L, 295
P S 5T R A AT G . AR A RAE D ZE AR — A JORE, AT RO AT A 42
ATy o IEANE AR E PR AR B BT AR I ARRRE M R A s, 1933 - E RN
Kbgo eeeee PAFEAE 1935 4FB A%, 15 1937 AENHR % LIIRIEFE MR B, H#F, it s
PIRIRIE GRS 10 EREFITHERSE . MARSIXLEFN, 15 1937 4F 12 A 13 H 5901 5t
17 IR RN B RRIER, IAREEA WA RO Seh A C M2 AR I g 5t A5
MR, SR, W TR ZXEE LS MEST (AMTR), () AREANA A LR E.”

MBI, ERX PRI FAER L (de jure) BERSLE (de facto) 2. XN
AT (RS HARYEIE BT LR Tk ERE, WAl eI TS B RIRES . AT R
P82 TE R IR SC SRS Ar, M T AL LA ERIL T & . &R A
FERSE LNAFEE .l LU @R T, FEika LA Pl 5RO A A 2 5
AR, (HE, WAREHRERIESRAEmRIN, B B 2 BRI A0 42 BA 1 % iy 3 AL
J1o HER, WA NSOIBSCAR I A A X RY S BT AR, A RIAR B RS b,
EE NP Ol /U 20 P M R ol A R

_> ?{H

@ International Military Tribunal for the Far East, The Tokyo War Crimes Trial, November 1948, reprinted from L. Friedman
(ed. ), The Law of War, A Documentary History, vol.2 ( New York: Random House, 1972), pp. 1037 —1038.
@  Prosecutor v. Delalic ( Celebici), Judgement, Case No IT-96-21-T, 16 Nov 1998, pp. 121 - 149, http: //www. icty. org/ x/
cases/mucic/tjug/en/981116_ judg_ en. pdf (last vistied June 1, 2016).
@  sREOIFE: GEAREPREFEREATAT), 55588 1,
@ SREOAREE: GEAREBRESFREFIRAT), 55589 51,
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P, IERIBESE MR T SEHE 4 Z A R PO R — etk h . XMCRBAER “F
AT, B AU B IEARA T sl BRA IR X AR AR T SRR . R H AR TIR 2 i Ak ) A%
DER IS MNP B B ORI, SR AR T i BEC Sk A sl f B AR KU, AR R
AR T (AR SHE) o

MR, BB E I IRALE A R AR SR AR SR DA . CET B IR SR AR
FrofE B2 ALY E R

(;) “%ﬂﬂ%” %?

AR RERSUE IR 44 B X T N ™ AR 2 IR, ] URIEAE U AR A RS 22 o5
WOHAE T HAH AU IR R DAL o (B AR AT 2 R R B R B AR I B, A I ZEIE I R A
CSEBRHNET, ANRESNE AT AEERIFR B O SEPR EIRANEIE . AR XSS SR AL A A
(S B IE A o, HELRAMRIE IR B SRR e T R, Bt A TC— Sl 25 4 i 3X
FPEEP B, PrUL, 7ESRHE SR v ERORE M b, WS RE” AR E E R

“FIEECE NS RIE” (knew or had reason to know) —iHAT LI FJLANE A B—, ERSHE
L EERIZ B “HIE” B A AET A RS S L IR S AR 2R
T, CHIET XAMAERE B TF (actual knowledge) 5 5=, EILH T AT LU i B EEUE
P 22E (direct or circumstantial evidence) fILLHfHIA

CICYRE” AR RetE, Wl LA HIURORE R bRE, B, HEA CHIET /55
ARG RGE BT O ARERRANAIE , (HE I —E RYTEYE A] DUEWT Al = 52 F R RE Y ; 5itT
HNNTARGE, (B STTHALM (d) P4 L AE R, XS mE B R DU —
AN AR IR R B L A AT RE TS R B IEFE AR SR B © 2L AR R ASIE, (HIZFE B XX A
FEBCEM A W ECE T, FRMARET AC IR, RAFEACK FTERT A
B, AW XSS AW RR A B RE

TEARSHHI T, YRR 5UR B R b HARZ AR RATIB TR A A S 5T, iy
H CARN AT, Ko 1937 42 12 A 13 H st G, AR TErg 50, ARSI Al 1 7E T3
WA, XA R BATIEATRE . T2, Faihm, st feEd “ARdmE” =5 N
HIE” RHEH T

TE AN ]I 2R [ PR 2 B S SRR BT R B B0 IRAE . H AR ZE AR e s T2 R B AL, 2
1937 412 13 H 5GUSIFIRE . AR N SmEF . B Soilck ds:, JolbAE, xRt e—
AR, 1937 4E12 13 HIFhR, —EFF2e3 1938 4E2 HPIRAfFLE. 1 “7Ex 6. 7 1A
Wk, BT IO PR EE, 10 7RI B AR A, TR W ds B S5 O MR AAR
JE 12 417 HEGAR R, JHMFERAS 27 K. SR EEIN N “HRAEMAS B 19 LGSR 1Y
ety , ABFRRGE LA TAH AN A CARIAE IE S RIS 1R N 53 T Ui L A8 22 BA AT Ao
FEERAREAT T o TEm LAY HASSI S AR G R R RN OC TR BATROME , AT ik 28 4
BRI FTLUEAREPRZES R E W, AL O AT 80 IR UE AN T8 & AR T A Ak

O AR GEAREPRZEFEER ), 4589 T,
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g O

FHIERRUEE . R0 T RE EEEE N E TR ZE R, S ge ZEl] “mne” ., 78
] o v e IR g SR M I, IR 2 A A e b X AR AR ATy, O L2 AR T MR 1A 8 2
o B PSSt Y SRAT S AT R AR, R R B PR, AR SR e Y rp, TR ARAT
AEJUESE”  (crime-based evidence) A1 “ AT ZEHAEHAUEYE”  (linkage evidence) J&A X HIAY,
CEETIUARAT N RGIEE T EEUE HE TR AU TS D BOR I AR, ISR L SR B
TR ERHKZ 55 SR R EARIE . TERf X S AL SRAT N AR S0 5 T LR T BB 1, REE ] 5 k1T
XU AR EHAHER IR N AR AT DL T (HXSEE NTEVRIERY, X AR 352 0 A 0 e J2
FEHHEE VA Z ARG, M PEOX L BARITWECR . s, g His L E RS TIE R 2R
I

AR AP E AT, X e A B AN FH T T A A — R E . SR A B AR
(Radha Binod Pal) W'E, HARTEREIEMREAATWANH AZEPILT T “HWER” 54T, HIE
AN, X EETEZR U H P R R S 2O ST N R R AT Z A G,
MITIAH XSl R R AR AT . R TCIRAY @ (A HATE B 2N A48 .

R HRRANE AR - F5471 (William Webb) #EE, [R] ISt HHAT 8 2R [ Prds g ik R A BE G
MAAAE H FISS A LR A C A AL, T HIEA — 0 S IR ST R R ER IR R
PO 637 i, Hrp AR th e 1 R — S TR 2 H A H R A [ R St i i AR
P o Atbi kX = S AR A 5 1 9 20 A, R AR 25 A B TR B — A R B B DU A R
FrE @

KT HAREHHERGMRX AL, BEEEA N © BARREL T AR SR 17 a0
Wz Z, MEE, 51k 7R A & E A R PO, P H ARG A2 @ #2841
T8, et BN HIE . SR AT AT SR AT AT A 8 1 e SR i 1k X SE R AT P Y H AR R
SR NFE S IRATE 2 A, AR R IBCA RO Tt R BHL L X 2L JR AT 508 AR IR X SR AT A
SR, MBI A TR .

(=) “RAERREEBLHMERETLTERTHRETA” &5

X BRI, BARNEZ BT I ER: B—, BEREFEHREREREA A %%
" (effective control) [N —EHIE; =, —MIFL T, FESEN SEEMIEHEA (in
his power) RGN 25 =, “SHIEE" —i8, EWEN B E LRI 7 AR
—MEPER33E (no rigid catalogue) 5 S5PU, USRZEEL B O REME F BB IRIR R A AR, IR A
TEARAR A AR IR LA T e XA M AR TG, i A — >l EUBEP A L o

e “ IR e R, BRIy USRI — A U PR AR BRI AR,

O SRR GEAREPREFEER AT, 4589 7T,

@ (F) KT - B " FRRPIRITHRER” —RUFARIRE 7S — M), BRGHHIBIP DG (Rt
FIFEE), RSB A AL 2015 4ERT, 55 105 T, BVET ( CBR/REXTERA), 55 1183—1190 1),

® (K] KT - B " FREPRTIRFR” —RuUHE AR 7 —0M), 5101 3T,

@ (E) KI-BE: CBAARFRATHIRER" — R AP 5 —WMA), 58107 70, M1 ( GERHAMR),
55261 T1) .
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MABM R TEFEE MAERANLER T, 22 n, R, SR, mEFAESERET3)
BTz KA AR T, IS A O A S8 T R R ORISR, IR AP IR E
AL LRy HABA 0 338 R AT N A 010 54T, EE B A 5E AT, B T3 2 5 AT O Y 1 B A
78 P

ek, Je kS 9 P [ B S AU O T A B B R, RIZEBCE AR 52 HAE
il 038 T R 2 B E A S B AL SRR ALY | A B it i LA BELLE 5T DU e, Sl B
BEEEE “PiE T ELREAES CLIRN TR Ml —DEE# 55, WRIEHEE REELT
XSS5, ST REARII oA . (H2, AR A, JEEE AN B MO AT RERY 3, I,
XECHLEERIN BT “G8, AE” (reasonable and necessary) YRR, 3% M I3 — 77 It 25 00 b
KAMEBENN “ARAEHR IR (degree of effective control )

TEARSHHI T, YRR 5 R B R BATELE S A AR SR ST, Al B AR
XATHUE, FMBE SIS T, RET DEWNE AR, X, 20K PR S5 B JF A He TR
BEEINA, A SRR IE I AR AITE A 2R T 24T, B X TR e AT R, fEA R, IR
A FIBULATABIMNERGEFE o 75 AT 5t LR, A 8 Xl p) 4 - 2™ i 17 3h, J5
R IE K TR RE B i %o IEARBUTEPTAGE Y, X 2047 4 IF R A &%, JF HOG b fl -t 2 38R 1 40
7.2 BTLL, TR ZEATH RN BT 55, ML R R4, BWRA &
RIFRATIAT N, TR “RREA M A LR AR @

ARl A A T e 43 4 T AR [ OE B AT 4 B AT BESR I B RS ME AN [R] o (H — ek
Ui, YN RS AL IR, SR E AN TR IR IRAT O B A A IR R IBUR A iy A XA I
Jit, T HIEE G (AndrS) A RIPESEEGENY, SR AN R T G 55 S AL R Y
RS s WNARACIRIEAE R A, WS HEE N 24 KA 15 (R LR A A & DT DR Z A 215 20385 5 A0SR
TSR, FREE N Y ) RS E S, SO AL E R E T A R
VERIE ]

FEEIZ] “FAIEARET, BT RS H AN, IR E PR AR AR R, TE R 5t S
RBABITZERN, Z2MIFARSEE TR, B& “AMERN" SR 20Ok E R
MEEZR . WA, M RER ALY, BARMIEARIFGIFATEY, (i HERERY], i
20—, AT AN, FFELL SR Cshould have known) F 500k
IETERAE M ZEAT; SR, JAEMRE, A3 RIBULATA R R ik 6l 1k 247, WA ERAT
RAETGIER S RATIE TR T AR e 4N, Bk, BEARMA AT A RAET A, WA 2%
H SEAE 24T, (B TR R AR E AR (OAMES) 7R FE PR A2 35 WA e fl 0 A7 5
TIRFEFERARTT, BISCRR, Il T R AR T e Bt B AT ) PR R B I 1 e ZORE A A MR AR LA
2o, @

e

U. N. War Crimes Commission, Law Reports of Trials of War Criminals (Volume IV), 1948, p.35, htips: //www. loc. gov/
rr/frd/Military_ Law/pdf/Law-Reports_ Vol-4. pdf (last visited June 1, 2016).

KRR (EREPRFEIRRERIAT) , 5 589 TT,

KRR CEAREPRZEDERREAIAT) , 5 589 T,

TREOARIE: (EAREPREGRRER AT, 5 609 TT,
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M FREAZEETRRERAZEPEHEANEREECHERM

PRt AR HAZ IR, G T 7659 8 T R 2 i — Lo 2 0 200, FFHE T 1949
A CCHINILIUAZY” FI1977 4 “ HNILIAZY” 1 CR—MEmBCER) (LUT AR (S —FHn
BOEF)) o HABIBHE 7T S G S 54, AT LUR [ Broff] 5wl ik 52 B A & Jig 22

(=) (F—MWmiE$H)

CR—MMBCET) 2 FEPRE L2 — R RUE T3R0S P AR ST A JEU U R
o HEE 86 2855 2 E : AR N BIRS AL SABUE BAF L, TR LR AT
LR R B 2L BT, IR MR S T AR A RE X S IR O A, HR TR R IR R
ol ZEN R 24T 0, T EAR A HAUT ) A SR B D) ] BRI B7 L s TR 24T 1Y
fiihti " CHR IMBSCEF5) 5 87 &y “ RIS EH MRS (duty of commanders) HLUEUNT

Y WA R TGTFe RE T HEREFALE, BLEELAAETHXERAARFEL
P T 09 LA BR B AN Fo RBUR 0947 4, T e B H L X AT h 50 28 % Bk,
= AT B EARER AT A, G E TRt REFT B EREA AT, HRBL G v, FRIE
BERAGETHXEIRAAR T HLRBEDAF KRBT BT GG S, = HAHEF Fark
RETr BE RAEAT 8] A F, T AT RAELA2H T o) IALAFK A F R T RN FHIRE RN
HRABE BT AR, KRR IEHE R EAYIABE P LB TR, FTELHTENY
FADUE P 0 i B H R AR FA4750,”

EAMERY, CHNTLUA L R INSCE B i 4k 2945 07 BA IR IR A 2017 8 89 L
%o T ULA BN A A BOE T RIAT AR TN SR SRS T b S 42 0417 0 BE M H
J& T IEAE B BB AT o | AH A SR R U s af] 3470, IR A e O H s T i AT
HHTT

MEISE (RHE) PIETRBoR B, 39545 AR BA B 1L H TR LA & SR 4%
NASGEBRUE BT M5 8T B IR ABE R IXM s AT o, AR R 1 DRI T i 2 A 2
FBGE B PEG T 00 555 EHIRIEE 1A MR N C R i S A 29 alsUE B AT o i, it
FERIUT 1L F i, T X 25~ AR BUE P 1 i S 3 T A Z AR

7 E PRI LS B, “HREE T BE AU — A E AR, RE R R R E SR
HEMEZR S ZE R MF SRR — A H 2K

TERAMES T, B SRR LT MO0 SR — R 455 H a4 T Jm SO B 52t
AR B TR RAR T ROE S0E I AE T R SR AR B R BGL B A PR R B
1RARAR, BORAEAT O A A Jm AE (H A R U2 5 B R R AR ST AR AL

[ Prik b Z P UA SR SRR IS, 2 R R E X SRR AL, 154
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PRy e T B A ST . AR ZEB T A Z 2RI B R e S BRE, BLA 5 i SR AL
JEAT R o WA BUE PR NTE R B 12 0P R AR 2, Sl H s 242
B R 5

R E SR AU L ik ar S moiE, WaES T RMTEka S AC 2T
WP R R TR, s atar & H T RS ILIRAT I, SR EGE RN A FHIHE,
PORANF MM . BTLL, FERRE AR TUE B RAE S O, SR CAMERT 1Y
B0, BTN EEARZER: H—, WML NRRAE: 87, BRERBUEIER MBI IL
AT RSN ; =, WREXARIRAT NS A s SR, BEREAEARARAT R AR SR AT O N AT
VISR

WRIGEPRER AR SHUEBAMIE, —DFFOROTEIE T S0t 78R A
Rl K 4 GRS FE BRARARA T I, AR Bl B R R ZROE A BR B S X L AL AR AT A T
BEARICE B, b B IRBE 1 sAST 2L R &, WA RE SR BRI ZE SR SN Dy “ A T ™
EIOYIE SRS

(=) IARE R F 8 ok %%

BT E N HESUE R BIS S, O bkt ot 52 . B ad [ B 2 24 F ] Pk 5
B, BN BRI — &)

1993 4£5 A 25 H, Wi 22 H o 5 827 S kil Aoz 1 Al R i S m) e B ff] 2 ik e
(LAN RIFRATR PR AR ) o ZIRBERMLAISE 7 2555 3 O HLE 1 208 7 2 B B R 3 53
B “ASHLLYE 2 Z8B0E0 5 TR AEATAT 9 i — > GRSk b A SE A RE S bR At L 2 A AR < 3
F, AnSRAG S B A B 0 R SO A S X AR BT B B X R (HBA R S B
PRUAB 1 XA (947 o sl i 1 (4

1994 4E 11 A 8 H 2B o Ml 2 955 S kil RSz 1 5 REGS AR Propl 9k e (LA AR
FREIRE PRI FERE ) o IEBEMLZYSE 6 2656 3 A2 R TIB S F B m B F st r e, M
- R PR R B ML AT A

ARG PR [ Pl Sk e L2 6 TR E S RLE,, — A L% (83 ) 7EHART 5%
T (AR RONEIREA R KR ) SF AR ARAT I, AR AT s B 2 I T A 1R B
B S ARAT B RS B B R B BT AL AR, WA RE SR BRI 1 2R
(HEHH) AR THE.

WG E AR BOE R L BAFH T2 R, R A Z A KR 5 F ST g 1
S, HirEg PR SR R A A AT B S — AR VRS Rl AT (Nikolic) HL, BT #
AR B SRR B R S AR SR R AR -

“F R P T AR A6 — ShEEAE R ATA T2 HA84E  (reasonable grounds for believing) , & 3 )
FAEFHE (Susica) &P BA TIREE AL, AEAA BT AT E IR0 B LRAT 5 AT
KA, ZEAVERBARF A Fegasd, RAZ, BALGREHAHMREL L, IEALFRE R

@ Prosecutor v. Nikolic ( Case No. IT-95-2-R61), Review of Indictment Pursuant to Rule 61, 20 October 1995.
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FHFEE P EGIAAIE TREARGRA T, AREFIUAEAIESR], o § AT 5 .
CEX®, REHRERE. bd. BBEEEE (the commander, God, the stick and the law)’

AL B AR R RFE A AP RATO ST, FAUR TR R P RS
(direct participation) , 7 H.i% & T 4L 69 471 - 3A% ( position of authority) , w5 T HL 4k T iX — 4R
FiAL, REEAIEED THAZEEND] — R R/TP, (24X A Bk (failure to prevent)
SL K AT o A Bk — B3k R B B R kKSR P AR ARA— AN RN, PR A
% B 5| A A ASAFTA4E (responsibility for omission) , X AR N AE (A7 @ A3z X F A E RA F
ERAY) BFTERIRXRTFANEP @

R T RS E PR Sk LA, IR E PRl Sk R G B TR S, o — 2852 K]
#1i5 (Kambanda) | jti#& 707y (Serushago) . PR HRJ; (Akayesu) . MEAKP43L (Kayishema) 2F,
TEATEE R E (EERYER) UL, AENRGIIEM .

T “WARPYIZE” w, PdAE 1994 AR T REA R IRJE A, AE3EAKE (Kibuye) AYE K
PRk, FEXHuAE A, RS E R, OF R RIRE E PRIf SRk E MZY) 55 6 4550 3 IR TR %
FIERME NS HZEFHRE T, RN REHERRERE R X, ERERR 2R

CUPEARME R FEENY) KGR FERE Y, TR RAULRE £ E F I
BEF&@, MR, B2 LR ( superior) EXAELE # A 2 (more generic) #4973
Seeenes o AR AR L L HXHGMR, £AF —FHAFTFEHENHL, WML (
Kambanda) B33t f AR IFHRAE R R U4 FIREALGF 6 55 3 HAKIAA R,
A, 3 & 7y & ( Serushago) 22 E Ak (Gisenyi) B85 — N3 E % K &48
(Interahamwe) #9405 A, HALAKIN B TIRBEBIL F 6 55 3 FHILAHA RANE FFo R EFp%E R,
R BRI AR )

(PREXPAREGRAEEENY) 56 LHERALTHREKTZ, SRR TIEGTH
A GAEFTAHATE R (all government officials) \ #7778 £ 8 3 (all superiors) o A 4R 4
FATFOA, KL R GRRLARFBALY S 2 K315 4 FARGRITOARLE N
AR R X Mk R,

K T P PP 06 X BURF B DR IR Se  ke, IHT 1 AR E PR dE Sk i 1 S e, W BT 9
FEESUEAMUUEZHB ST SR, SR ER S HE BN AR E LR, — MR E
JRNTE B IO 25 HGE AR S PR TR 2S00 | IR SER AR TR M BA R U 20 A B
AR LARELLE , R0 BE 1 25 0l ph HAR % . S2 AR RO FR T & 225506 7 AL TR A R IO 2
OIS B ULy PSS TV S ENDYIE o A8

BRI FE PSR [ PRI E LA, A [ PR ik B2 AR TS BUN B B < A" 7 A R

s

@  Prosecutor v. Nikolic ( Case No. IT-95-2-R61), Review of Indictment Pursuant to Rule 61, 20 October 1995, para. 24.
@ The Prosecutor v. Clement Kayishema and Obed Ruzindana ( Case No. ICTR-95-1-T), Judgment, ICTR, 21 May 1999,
paras. 214, 215 and 222, http: //www. refworld. org/docid/48abd5760. himl (last visite June 1, 2016).
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FOHUERYZEB], Plan, 2012 454 F 26 1, ZERF Gy e 5l vk 8 o ) B A P ke, B0 HiR) e B
BGEARET - 288 (Charles Taylor) JUA f4R AR NGB RSEATH, JFHAL LA S50 4R AR O Xt
I, FREEHRIA N SORVRAGX ST, B KRB, ST, M WA LA K
A NEIRAT; Y BN, EFIET AR L, SRR ol e Bl g™, AR,
I, HIFERACT 1S SRR, XA RMANGKE A . FE L, RERITEH
ISR A — ™ M EFHE MR RS PRRASE, FEIFRAEASEX
SRR BT LU A BT _EUR, AW H LR AR IA s A SN E 7 AR ik, B
FENLA B R E L URIEE 22 S, T 2013 4S5 7 30 HAR PesE, 4E5F 70 42 #0
HYe 2

N T BRSO AR E PR LR T, 2002 4F R A H B ER — > BB PRl A BE gLy < A
A7 SRR AHUEE (EPAFERE S B2 (DUTR AR (FSHA)) de (B 5HZ)
o5 28 ZRMIHILE T AR E MU 5T

PRARYE AL HL R IR X A R TR B 42 AR W A9 0 3E 5 0) 3 0 AE 69 A 22 g A Sh .

(=) EFRBETIAAEFHETINAZATEFNOA, WwRASELFKIEEIEH T
LD 0N aﬁiﬁﬁg%%alT%%mkﬁﬁ&a , ETFIERLT, BabiX s3I0 5% a6
AR TR E AR NI R §i A F

I ZEFREFTRAALE &%m%ﬁﬁ%r%ﬁz% . FRPAE 2 5 A6 3 RPN
X AL Fo

2. ZEFHRBETABAARBRELR A CE NG — b B m o2 agihk, Bk bk
KBTI 8 Fak, NARFEZE S B FRTAE AR,

(=) FFH—BARARHETHRALZ, LBAR R ASEL AL EERES THT
%Aw LATMESE R, ETFIHELT, BaFiX s FRAR 556600 AR EIEAA 690 T §i
Fr

1. J:ﬁ/\ﬁ 4nih FBA R IE A2 5 56 3 B 5 52
W L9 H IR

2. RFRZEBARARXR AL Hl6hE3h; =

3. BEBARARBAELR A EE NG — 00T A2 ey 455k, Bk )b e i
B Eak, RIRIFZFT L AL FRTAE AT

a0
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2\(1{\.

K R B B AR R I X —

M ERMETTUER], (B D2 ANMEXTEEE N F IR TR, 1 HiE % g4
IR E S A O T & FrR AR A7 b R AR S SR M AR T ARIME . BT L, (P 5L

@  Prosecutor v. Charles Ghankay Taylor (Case No. SCSL-03-01-T), Trial Judgement, Special Court for Sierra Leone, 16 April,
2012, http: //www. rsesl. org/Documents/ Decisions/Taylor/1285/SCSL-03-01-T-1285. pdf (last visited June 1, 2016).

@  Prosecutor v. Charles Ghankay Taylor ( Case No. SCSL-03-01-A ), Appeals Judgement, Special Court for Sierra Leone,
September 26, 2013, http: //www. rscsl. org/Documents/Decisions/Taylor/ Appeal/1389/SCSL-03-01-A-1389. pdf ( last
visited June 1, 2016) . HAtSC T FERL A 5 4 1) 122 BE 09 AH OC A5 8 AT 25 DL ZE 7 ) B8 45 0010 5 JEE 9 il huep: /7 www. sc-sl. org
(last visited June 1, 2016).
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29) M E UM SR RUEIGR T B SRS b K e .

Ws (P DRLy) X—HE, FRM/EFUR RE . S T YA SO AE K
RN TEAE S s B SERE AR TRAT o, DA RO SRR 1 B R B AU B A 28 &
PRETETE” LA 1k sl 1k SeAR AR T O RSt , ARf () R Xk S AU ARA T DU 3 54T

X TARZEREHEE, WHREUGE S B9, WRAE T O B AR St sl BIDR: 52 5k 2840 4R
I, “ECEARBEEST WIERRMX — O R, BB B R A Y N ) — D 2T
ARG, By s X SR ARR S, BEWBA s B Y Rt s T IR A AR R
ARAl (h) LR XS IXSEARARAT o SR 2 54T

MR FE B R E LA CHE , PTLE R S /R FE P A FEREB 5T H AR 2B
LA NSRRI, AOORE] T S4EENA PRI TR B, i B o FE R AR i
19 JOBRT AN A28 B ST D TR T SR Bk

The Tokyo Trial and the Superior Responsibility Applying

to the Japanese Military and Political Leaders
Zhu Wengi

Abstract; More than 70 years ago, the Aligned Countries, after winning the war in WW II, began to
set up the International Military Tribunal for the Far East to try and punish the Japanese high-level
governmental and military leaders based on the superior responsibility. The so-called “ superior
responsibility” is not due to the fact that the high-level officials committed directly the crimes by
themselves, but rather by their subordinates. However, it is clear that the high-level governmental and
military officials have responsibility for the behavior of their subordinates because of their position. If they
failed to prevent or to punish their subordinates with the actual knowledge of the crimes, then they should
be held accountable too. Now, the superior responsibility has becomes one of the most important
principles of international criminal law. The Tokyo Trial, therefore, has made a great contribution to the
development of international criminal law.

Keywords: Tokyo Trial, International Criminal Law, Superior Responsibility
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