FOE B R s m] L Y 2 4 5 AL
B [ 17 H

BHEAmAA - RZBHAREF K 4 FEERF

i OE: S TRETEFTRAIN LRI ZRIRSZHE S, FIaTE BR8N 3] 3T
A AR AB BRI B 3G, B AL X s B IR S LA AT A E W B R e BT AR E
HobTty, BT S EEE, ALHABARLSWESCE FHES L, @Bd o —KEFREFE
FEEREUER, ALRBT ZLTHREEFLEHENNATAHRTHERNRE, SFHRE,
FE S FAE R F RN R FARBRE LS 045 T RP TR, REFiE AR %
B8 U, ARE RZ A4 LS.

EGEE: REEFEM/AT HE BEERTE AR

— 5

T

MAMZE R I 1h, B Bk A PR oG R LR R H 2535 2 WA E ZEF 2R A v (Private
Military and Security Companies, PMSCs) FT42tAY RS, &5 8 T BUMF R GE A9 A8 FLAL B 43 1) 1
R, AT T Z B L RPN, XEERSRG, e LS RIEMERN, R sE A

N

B, RN R BT IR, Hx el HERFEENRSNENE . T4 i py o
FEMAARZAE IR BORABIL, BB TORe st iX 88 [ PREE G L AUHT AT & 0036 BRI B 42

*

(&) BTG EL - 2P 88 (Francesco Francioni) , 7 KA 8 52 ERIM K 2424 B¢ ( European University Institute )
[ PR A AREH A7 . X 18 SCRAERCE 5L RAEZE T 2T 11 K] (European Union 7" Framework Research Programme) %
B FEIRIE “#S” AR AL (Regulating Privatisation of “War”) JUHAMER T 58I MY . MRAEEE 217405 S AL, 1F
FREX —HEZRWE ST 3 R S W 1, SCEE M AL:  “ Chapter 5: Security and Human Rights in the Regulation of Private
Military Companies: The Role of the Home State”, in Eide, A., Moller, J. T., & Ziemele, 1. (eds. ), Making Peoples
Heard : Essays on Human Rights in Honour of Gudmundur Alfredsson (Leiden: Brill, 2011), pp. 59 -77,

A, PEBOEICE ARG SFRIBE I, 2, wEail s PhRIR, b R Ok R AR S BE 2020 G A 2
AT

D. Avant, The Market for Force; the Consequences of Privatising Security , 2005 ; S. Chesterman and Lehnardt, From Mercenaries
to Market ; the Rise and Regulation of Private Military Companies, 2007 ; G. Kummel, Private Military and Security Companies
Chances, Problems, Pitfalls and Prospects, 2007 ; C. Hoppe, Passing the Buck: State Responsibility for the Conduct of Private
Military Companies, Thesis, European University Institute, 2009. See also the contributions the EUI symposium on PMSCs in
EJIL, 2008.
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A3 ] B 2 S s o .

XpAne, VUL R AT sh B B AU o, AR R ARGE AR PR GE 7 W8 A
BERZRAFITHINE o ZIFARRNAE FER LA FART B —E X RILARL, X 2L
O] HESE AR 25 K T AHSC BRI, a0, AR B B R A, 304
FALIEAER 1R S M 7 e A se o Al , s Bk, BUA A I PR AR v el i A
TARNE TR LR AR — DR L SR T N Y TR

N T AL TR T X AAE FE LR A R VUL LAY WL ITT TR A2 IR, EHIRNA L E
BE— T, ARGEFEBR N GEETE EBROC R X AU E SCEAE . — 7T, TR AR
iy (privite contrator) TSNS E LM BV R, XA YRR RN E 209, ROPMRYEHZE L,
INEEFL LR 5 . S, DGR Z RS 00 T 75 2T iR 55, an S
b, SR HARROCHIANAL, FREA, X R R, AR A A 5 S 52 B @A ] 3kt e b
SRV, BATT L2381k AN AL X AL S BT 2 AR o WA AT i LA B A A B, 3R O A 2R R I
THIE o

7—Jr M, AGEWARE FHLZRORERRMt T A SR hie. Bk T ABBIIMELL, Xk
NRABAE wh 5 sl il FEANAZAE BT 00 B AR BTLL, SABTA LA I E T s s, 35A A
PEA AT S 5 EEAA SR A AT T A i R A e

M T AREAE N Z )5, ASOR RAEFR e — M, BEABOGEXHRALRAE 22
P AR 45 (AR & [ BRAT S & BRI B BRI AN STAT . R EIb e, A SCRHRTTRAE EF LA TR
BEES (the home state) E g AR5 A0S (A, I 55 BEALEE BB A A AR A R iB 8
AR R E, WAL, MR XA RTINS A
ey, HENTZEBEN, H—, £5hik, FUENTTREZESE T “JRME" (the hiring
State) HYTHE, BIASEMSS IS BARRATE Ve AR B2, P e n] LUE i R W 45 R 2
INE R LR FER A SRR T A sy [ bbrife, (HR AR E S AE M2 AR 55 B9 Rl i
HAEV RN Z B A tntt, JERERREIN N, SO0 7R A AR BT 1 552 HAE
HURY 55 B A HEE N A RATIEA  JR Ol R B B LB 2k, Rl T, it
KA P EAFEMRMERE G . R R E PR EHLE 09 55 MsTAE i) S EEON A Al GE 1 B[R] 4
o AEERFERR AN Bl AR A — AR . — e FE A B AL E 28 22 OR 2 )R] RE 2 B ROR Y

O HEEYPREERNE “HEEB (Swiss initiative) , X E—NEZKHEINHITE , 7E 2008 4£899 s T — R
BEATSR G I RIS, FFREAT o R AT IR E TR AR 48 D E ST, SR TTERR rh S T R E F IR A
RIZEWESN . 55— MEUUR AL 23 1 J R 2217 BT 2 4 1 I B A 2 RE S8, G T3k -0 AR K b 90 151 458 1)
HWEARFNIES, see J. Cockayne et al. , Beyond Market Forces, 2009 ,

@ A AN SEE BT AR SR ME— 1T BB 2 RV E TSR AR ARG Sl S R B B AL, SRTAT, AbAT IR i 20T B o B
Z R RIS W AR, X TR RE A2 B AL E R LA BEHE T A A XA R G A, see Francioni and
Lenzerini, The Role of Human Rights in the Regulation of Private Military and Security Companies, General Report Part I, EUI-
WP, Priv-War Project, 2008 ; and Kalnina and Zelting, infra, Part II,

® FEHE, ASCHEIERES E 2010 4 CEEABERF S UORRBATH T REZERHR LA AN T REAAER)
MEA, H% “home State” ZE—i N “BE". HEANRAFR “AE" HFRE.

@ R, AT A AT SRR RS R E Z ] B AOCHER , XAREEDR A Rl B BUE J L, B
TN, s HEES . B O s EE SRS IT7E R . 2 TR EARMEN IS, PEILARSCER 2 #843,

® See, in particular C. Hoppe, Passing the Buck: State Responsibility for the Conduct of Private Military Companies.



EERRANAMFFNZEE AN SENER

IFARERN R, FEBT & T o AR IR AL AR IR 55 o EXAMIOL T, WRIEFEIPRNE, BEE AR EZ
[] B A2 1) S5 DXOE B T o 3k 4SS5 RRE A ELAN SRR, BT ok SCAh 58 1 AR 554 46 il [ 5l
A SCT5, LA R ATE 25 A0 BRIR) 2 AR AL S5

BAFIEMNERE “ARIERE" (the host State) fERXJ7 T AIVEHIAE R 555 . Z 3 A% ARk
F5 Dl B R SR EURAL, X S XORHRAFAE SR R B B AR E M, DSBS R RBIR
TR IE EA R AN E LR A, AE EBA e ) sl Befy S PR b 22 R F1yA B 1E 2 R
FANIRAL T R BRI

= RREEAVE N AR B O, AT, L R A R AL E G 2 R A A DG
BRI S5, 3488 T — e 0o B LU LR (AR 55 EFEFRE
PR FIHIEHERERL . H VR A R R PP AU | Qe 5 1 vl AR A0 T SRBF AL Sk el e 20 S
fE, LRI T FE B S5 AN A, RIVEE [ 545 At 0 Bl Y 5 L AR DR AR AR A AT o RS K I
55 RBUNHRRER T, A5 584 iR AT E S5 ARG RTFA T ITSL MY o 28T AR AR =2
PFEPRERZE AL R, XM BUE TR . [HEN AR AR MR ME—R IR, Ak, LA
FRTEAR AR R BRI, X ROk Z B UL, 75 32 3,3 w5 R I 2 o) ) i 2 B9
SR, T ELIE SRR CRCRETE [ 9 i AR A 280t .

e, BATTLUNECR)Z 2% 8 — T AR 2R iism i A g ia s, /I d /N2 R 20 WA 7 3 2
BRI R H = B . ASUF LA R SR E B ATE R R MR B ZER L RAF P X T
IXARER “ARKR I L AR WKL, 3 o i FRC sl T 4804 R A% W &1 A5 D7 el M 2 R AL ) el
BOXET o ATRLE BN, X AR LR — R E R LR A A S A TR Z A AR H 4R
BU), PO RREA R AR IR A5 TR, oA 3 BRI B b 1) i D ©

il

— EXME=R

yl

FEFA 13 A [T Bos AT R A A3 22 (R W) 328 8 AT M B AN ] 4 S Joo P vk A 2
RhZHT, AR ST H—E CRET S AR 7R A AR TE T, B
JeAR A Fl I EREE o Sl X REAR A W LA AL S s i 5K R iZ H%
B2 2 F) A AR E, HXTEBRER HBE , X —trERAJUE MR, I E BRI BefE
1970 4 “ CEEDIRALA . HATAIE A BRA R Sl Bk al fygIsee @ gR1n7, BE[E -t ] a2

O XTI, B, 72007459 H 16 H, /RARTEK (Blackwater) BRI HEFE AR k3326 36 EE 5
W, AET 1T AARAGLE THELZLENIZWAE . XX AR RIEAE — EBA SRS TR R Y B 2: B 3
[\ 7 X PR YR, Fh R BRI BAH] . %P E HiiiE S W, International Herald Tribune, Jan. 2, 2010, pp. 1
and 3,

@ See E. Cusumano, Regulating Private Military and Security Companies: a Multifaceted and Multilayered Approach, wp, Pri-
war, 2009, who refers to the acquisition by Group4 of Wakenut in 2002, Securicor in 2004 and Armour Group in 2008.

® ARG TRy 425 R F IR A R, DARGHE B A — D sl — (3 FR S5 4 By — R (single shot)
NFE], XFiX — P %, see J. Cockayne, “Make or buy? Principal-agent theory and the regulation of private military
companies” , in Chesterman and Lehnardt, From Mercenaries to Market ; the Rise and Regulation of Private Military Companies ,
2007 ,

@ Barcelona Traction, Light and Power Co Lid. (Belgium v. Spain) ICJ] Reports, 1970.
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R R EEE L (siege sociale) s{IHLEZ S X GRfEM, EEIAET, XEEL IR
WHEE A, ARHEE M AR, K8, F—Prarn s —42U
EREFEARR, B TEEUNAEL A RIEX—B, 5HZTEENSA—FF, Eirk
M RITSE, BERE—MHIZAFRAE “HIERAR” (genuine link) 3% 8 SCPRIK & 1Y E X,
Tl SEPR AR, 5 A A 2 R AR E A28 W) 285 P b o —— R 2 = A4 2R A s —— A
T 2 b

BB LS, - REPRET, EERZRA R I ERTHES X5 TR
i LRI RE R R, BN HER, Zd)Zi% 0, R 5L E 5
BB T BBl o XA AR A3 T [ PRk SCRR® BB [ 25 DR S BR A S8 . 64 L RS 43
KAHE - Zrg (Kofi Annan) T 1999 4508 & M1 “ BRI (Global Compact) , F1E3 51
NG, FFEDRI A AT, 85 R4 A AT N, (455 5 AN 57 TACH . 1E
2003 4, BLEMFRLAI ORI AMEHE AN 22 S 2eidiad 1 O Rl 2w MHCA Bl Aol 9 o2 A 1D )
G NS AR B PAF AR B2 B o (EURBE AR AR AR IR, RV O R
29 - G4% (John Ruggie) #¥Z, WFAENSIE 2207 A RIHESE )N ARZE TAE.® XFh) 12 %5
FIRIETERIE , AAE AN IZ A E PR ALY OS5 o X IFFATEVEERE B RN S5 58 2%
ARHFANAT B BRI AAL 55360 BT LA E, il At 254 1% TR (market tools) |
H AR (voluntary initiatives) BIMEHT, LARZRI L2 AIAESS AT B AR IR HETT T RE T, 18
AL AR AN 2T FE AR PR AR ST J5 1 (VR

N4y, XAFHE LA S5 BAE S5 R 55—, W2 55 il [ 5 e A &R BAR E R AT
BRI R, DA GB R E R STAT RGN (secondary rules)  FIHAGE FR 7 A 1 1 3 4>
FEEKTR, fEHORIZM L, EHRE PR ARCHENE F TR AAT 2 L 2 B A it S (R e @ 56
T BRI G S 55 B 7 g vl B S A ZE FA AT Dy B 55 O A A B R S R 58 O 3
Fp.® W=, EBURZEME L, fTIEERT S EARR, AT AT B kM & P
MR, ISR I AL AhoiE SRR R A AL AR A5 O 2 B TR 2Bz, 2R
Jil, VLK HRTBRrER S REHL, #Rg ettt FONRAPE PUAETR AR T BEAE R A5 AR 2R

O WZEZAFAIEBZRMNIES, see Nottebohm case ( Liechtenstein v. Guatemala) , IC]J Reports 1955, 4 ff, 4 3¢ FE PRk 32
FA R EEE 7N (the principle of the dominant and effective nationality) AJIAT], Ephanian v. bank Tejarat, Iran-United
States Claims Tribunal, 1983, p. 157 at 166,

@ A. Clapham, ‘Human Rights Obligations on Non-state Actors’, The Collected Course of the Academy of European Law,
Vol. XV/1, Oxford, 2006; S. Ratner, Corporations and Human Rights; A theory of Legal responsibility, 111 Yale Law Journal ,
pp- 443 {f; Human Rights Standards and the Responsibility of Transnational Corporations, in Addo (ed. ), The Hague, 1999.

® ZNAbAIRE, in U.N. Doc. A/HRC/11/13, 22 April 2009,

@ XEERED LR RPN AR (I Ruggie) MIAR. FEMRYSH— M hIREhEiE, %112 A2 2003 45K
O IREE I NBCIIE -+ MR FE EHE LR R, PRIOBR T 26 4 SR AT AL AR IR I WT BB AN, B80T oAl v [ B i e
WA AR s ABCIE LR, I8 23X SEAL 0 K AN AU AN 7 [ o A S U v Bl o T ok, TR A R JEE
I, BRI 2 A IR IS B I BRIA A 7 Interim Report, April 2016. JR 2294, F¢5IJ2 2009 4 4 J
22 H AR SR IUT O R 0 7 AR AT R 1 PR A R T LA il SRR B LS. e TRk AR
&, Wk,

®  EERME—RGH A EAPIT S FAAAT A E A LM AZRME R, 0T HRIER COMEANREUT %)
(the alien Tort Statute) FJFLIE . A IIX 7k LBk A0 7] & 5% 7 @ AY1138, see C. Ryndgaert, Controlling PMCs: the
Issue of Jurisdiction, EUI Symposium on PMSCs,,
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JITAT IXSEHRE ], AR EE G TE [E A 0 NS e R e /R o PR, 78R SOk
PHEMANEUIAHCR R 95—, TERPRE L, BEEES DRI b, A5 2 M
BHENMAEFELZRATR, TR sV BRI T R AR, A HAEESMRAEA
BUAT R o SRIG, ARSCHARDCBEE LS5 IR, DI AEAAE S 2 O\ Rl AR AL AR 55 ot /v & A
P F iy, RERERIBUGE YA RR I, 25—, TN FEH R ABOn RS A, HRE
EIKRESAT R B, DLRAZ S A E ES LR A R YR 95 48 - AL el 2 A SRR R AT R 1
B TAME IR R, PRI EEAE T .

= BEZIEMNLSF

TERNVE EF LR AR LS A TR ST AR, 7 AR s B 7 A A AR T KU, B [ T A By
IEFME RN AR DAE o XS DUERIPE ORI R, n] RPN ARSI A A F B2 BEA T oA . — A
I, —BEPRE EAET NIERTUE; 55— AR, ESRNTERA, ER A OR
AR | RS E A AU ST

FEER—RI LT, OZTURR I R PRy 23 1 25 7 2001 430 3 (1) [ 5% AT 4 B 2 T A B 11 [
TEASCHN, B RE TSR L RA AT S TRER &M ELURES T, BaE Bl
HORES FANAT 9 U T S04 ] REPE A A6 A B A 2 i SRy BR A

TEER RS OLT , BF IR, REAETRAST HEGIE TR, me T IR E b
RO PRI PRI R R AR S S5 ROV o R B9 SCRR TR 24X R S5
FUHR RGN T .0 X A HAE A — 5, DRI — B L 55 (general obligation) {1
TET AR ER LRI AR, NI, 0T AL E G 2 R 8wl ORI ALY — B SC55 1Y) P i R o7
FEP S T AU E  (human rights injury) SEBRINRIC AR, WSz FRAAAT I JE T E K
VAR T S 55 R E ZOR AR A+ S HAE RE A hlJE B g, 0 22 EHLSC AIRL N 275 2R B
SEVE L EREMATECRERE , RBT ILR A AR T B A A o BIE B S A BAR B AU F 4,
PRI X S T RE R S . R A — A R A [ U 2 ) BRI, 5 e 3
I K AT (7 L AR SR R BT A 5 LA B — [ A A0 A v B LA S it [l B 58 1 S R 2 2, s Il
PRGN A S W BRITAL A — D R @ FERX RO, HSTE =R 5 H U FAN
#1035 B R A [ A7 o T T R B 2R, AN B2 N O [ ZORBERAT A © Y 55, B 1k
TERIER o

TE R 30, AR SCREFITFE I 0 AAE R R 28 R T I ST A PR AS R AL A

(O See Francioni and Lenzerini, The Role of Human Rights in the Regulation of Private Military and Security Companies, General
Report Part I, EUI-WP, Priv-War Project, 2008; and Kalni na and Zelti n§, id. Part 1L

@ ANHEREE I AE A E PR — N, see F. Lenzerini, Asilo e diritti umani. L, evolizione del dirtto d’asilo nel dirtto
internazionale , Milano, 2009, p. 378 ff,

® Convention against Torture Articles 2, 4.

@ e AAX A A5 0 0 a5 S [ A 1 T TR ) 7 s ity = A T B PR 3eAT " Furundzija case, Trial Chamber ICTY 10 December
1998, paras. 148 {f. See also Velasquez-Rodriguez v. Honduras, Judgment of July 29, 1988, IACHR, Series C No. 4, para.
175.

- 119 -



CEIBREFZRY 2020 £ 5 81

M REFEFRRAFANITHARTEHE

MR 2001 4F [ PRk 2 51 2 09 W SR 2k, RVEZE LA R AT AR TR A+
s o

54 FHUE, AR E SHLI AT A BZ LA [ PRI AL R E AT o L, 4 [ 50R R
BRI B FE R R — 88, A% A E AR AL R R AR o B R A FE AL
Ko ATHE “REIEA—T AL CERHRT AR SEERE X, wTME—TF “HHNR
BN, GANATUE T A EA R SRR R HNIE AT B4 5%,
bR T —Jr EBN R e TR, b

(=) =oeee EEeREBRACERIFAAR, QHEALRIKREFAN I AL FEHA L
WINEF Ao

(E9) eeeee PR EFAD EFRAELRAZIA, wE AN EZ LR IFEAR, Kbt
F.BRBAA, THATIARKERRIARA AR, 12005F CHRF LM Z KKK

L, AnRAAN G R RN AL [ iR e, AT R ) O R AT, A
I, SRR PRE TR RARAE AR T g iE, & FE AT GBS 20 BRI T M 55T

fHX AP BRI, SEERI, AR GOoR A i TR ARl A iR A o AT EE i ) T
BRAR O [ B 01T A T AL R T TRAR S TR, e R Y SR At_E A Tis e . RVE 4
LR TR HREE 5 HA R OC, AR RAE TR AR A 55 2 250 .V Bk, BLScHbt, fix
AR AN E R AR R R AT R TREE AR, —@RES AT AC, MRS E
FHLRA KRB ZAR RS EPREZR R SR ST H R IA RAFEE 5 FMH 8 &

i AEEFRAERE “TERFANA" BITH:
ERZEZERSERREZFAERES &

R

Il Pridi 22 5 2 T AR DT AR AR B B850 5 A HLE -

ZAEF 4 ZPTI5 00 B RALEALZ 3% B R AR AT BUR R B E 6 /NAR B4R, BAT
AR E FRik ALK Z B AT A, A2AEAAAR FREF T LT AR TARITE L AR,

SRR AT B E R R T A RR IR IE E , (BRI A S AEER LR
FIREIAR O . PROAE B T A R — R SR TN S — A U B 0, IR RER N

D AXI8¥EHE, see M. Frulli, EUI-WP, 2009,
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PCHEBR AT T BEH ) T R A p0bnif . B AR T 2 W — 2 B AR U BUR AU o

AR — 2 B, R RNE B 2 RN I AR T 9 5 8 TR A AR TS SR AR 2 Bk
o WA, “RAC BITHARE . O S ARARE CZEEET BRAL, R e R A R
HESAT B HE A I B, B E TR, 3 WA I AR A L NS A 2 R W) I
SE EMAVE RIS @RS OL T, B EE AT B FRA TR R T AL E SRS
RIS EMRIRAT . [FRE, MBS REIRY, RN E R LR AR SRS
IEAEARC . EE AR RN, EREO N, RS A R L HE e A IR X ey
BAT HER) . NI, BRIV SC AR5 S Z6my “IEH™ MR B 7l BUR B R A RN
18 R ROSOE TR B . A “ AT — i) B IR0 A AR RN 202 AR S 1Y, BRI T AT
BRI, AR T EC RlEA T, BB BURE T IOEE TS R 2. XM RS 2 1%
SROSCEB ORI S R, AR SCIRBIBUN I IRAR R “ SRR (par le droi) Y 27, TR
JE G R (par la loi) @ AL, XSGR T EBRER G 5 KPR R R AR
MY Hz

—HIRATvE M T ESCHRRGRRE], A SCER S MR SR AN IRXERL I B T, RIERE  BURAL
17 W E L FNEZER LR R AR R B R I 55, AR EIFA S5 BURAU AT 18,
Wik, FBUE BN A 2R BUTEC, IR AT AR BURA ) 2 il R BEE RS S 26 PR
L7 KT S KPS -

o BT, Bk TRIHASH Lt %, B TR, XRIRLERA Y
MA, f B4R (entity) 3 F X A0 B 89 R T AR 3T BUR AR 5 89
F2E©

UNSRFA PR, X LR i F] T AV E ZE LR AR, B Tl T LU 5 7 BB A7 fBUR AU 1L
S5 I . XL SUHAEE: (1) MWdRIEECHES, SmEotrsh; (2) fERRER,
AR B A e B SR YR (3) #IRAYIEE; (4) MBURICEETRR; (5) fERHnp
FEEIA BTSN CHE I DX, RSN AIRRFY o 2 REE PR X S B RE FUHAML BUR R RE Y B 1T 22 4E
MANFFRERN, WA MR ERE R &SR T T “BUFEOI R, IR el UR PGS S
FEMEBITTE RN TUE . ERFENDAEZER], 5 S KA SR BT BUFRAURE 5L T
BRE AR REVEBCE TARKER®G : SURKIRA B IRBUR A B R s TEARIC SR R A B4 E 1 L

B, ORI “par le droit”, JETt “le droits” SEAFNEN S, AR, B, LUR A FRE IR,
B, HOSCREEE “par laloi”, Hr “laloi” L4857 UGS LR, K TATBHUSHIE MBS (décret) .
See para. 2 of the Comment to Article 5, ILC Report 2001, UN doc A/56/10, p.92.

Spinedi, La responsabilitt dello stato per comportamneti di private contractors, in La codificazione della responsabilita

® ® oo

internazionale degli stati alla prova dei faiti (Spinedi et al. Eds), Milano, 2006, p.77; University Centre for International
Humanitarian Law, Expert Meeting on Private Military Contractors: Status and State Responsibility for their Actions, Geneva,
29 -30 August 2005, Report, p.20. #4572 0, www. ucihl. org/communication/private military-contractors-report. pdf,

® Para. 6 of the comment, see E. Cusumano, Regulating Private Military and Security Companies: a Multifaceted and Multilayered
Approach, wp, Pri-War, 2009.
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T, REERZRAFDSURAE R AR Z ALY B, WCRFAE EF R
R B R THE, 7RISR, SR E T — Ao m N, BRI DAL v 1 284 A i R
B, EEATERETUE, BRI UL R A FE S e 01 A0 B R AR feSe AT ™ B S 1 A
# (due diligence) BJX55. SLPr EAANFEANAM D, IHIEAEX RO T, B EERA L5
PRAIESZ T ANVRBEIE B 2R . T iX— kL, ASCRAES /G 4k Eiihie

BT EIRBUGRIRZCDIRESS, FAE S R A R AL VR Z IR S5 AR S AU R L PR Y, SR L
CENMERBEXAEETRA S ) AT ES S AP AT XLk 55 45 D9 7= s B 4
BEzeff, EARIRER . JREI ORI 2 AU E A — o w5 AP A A0 i ] e 19 22 PR AR S5 o SR
i, RIS AELE R R B rs s b, BUCHERR S AAE 2 O A RHR A AR [ PR oA 5 T4
R A REYE, Wi AT, BRI R AT, 2R E A 55 76 [ PRk B JE AT 5ESe R A B
5T, MX LS SIMIARAE FHR LR A ARG SRS ASC, e R TR EAX N TTE. KA
AT LUAE — RO PR PR SURI = S 9 22 R IR 55, e AnAh s N B FIARSE i Tl FESX AR B0 T
URR E PR R NI IR BT A A ORE R I AE BiE A S BT, IRA BRIk
P @

N FEEBRRAAVESENESZT,
SERERERMESZ THTA

Il Pk 2 DA 23 B9 Bl DT AR AR 850 8 20U, R — A NSl — R “ H A K 1Y
BofTEd, SUEIZEMIE RS E T Z T, B4, XA NSGXHEARFT 9 il GE 2 gl —
M ZAT . AMNEBRERE “ R MNHRFEN X e PR ZEFAMEZEFIE S " (LT Fx
CJTEIBLREE") AR T AT R LK, XA R E— ORI A AR R R IR . R
AL, EBREBER A TR SR M R AR, R B R AR RO A R
(effective control) , HERERNATHIH T ERK, X —FRFIEAI bR AE, Bl mir e 307 57 5% [ Frofl 2
EREAERMEAR e s” Flpehigh 7 EE, BRMH TEA MM “2mES]”  (overall
control) FrifE. TEJEMFRERIARMES, WERAUEN], EIEBMEshd B RF T A, 1
R BCHRE BUE R E A REE R Z R, S AR T A A TR K Rl A3 = O B b
HErp, ZARERRRR D R IEWTIRE” (Cassese test) , 2 [ 500 AN 422 7R A i - F7 BUIR 22
FEBR—MBE BT B9, BURE T AT R SR R A AT S BAR A AN kAT
Ho BN, REAEITRRL RVFSEORIIERE B, T IRTB, 58 7T ER AR, Bl
B RAFRIARIERL SRV AL AR AT A T RE [, T AT 24 51 7 R N R 6 R 2 Prgh AT o
R, EZOERA T 76T MRl 565 8 R SURE R TE S 5 e IR 2 08 M i 77 58
PERPRUERR A — . SRTHT, AR, A “4847 (instructions) | “$§787 (directions) i “4%
iil” (control) X SEFACIEAYHRIEA AT BE(E JE TN FL IS8 P i 5 1A Rk AR vl v Al 7 ™A% 1 2%
(RN

O S5 FEE—A: e BRI NS R E S I LU B AT J 5 R
@ 7TEMREERE X 2L Spinedi, La responsabilita dello stato per comportamneti di private contractors, pp. 78 =79,
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FRUT 8 1 o 5 R0 AL 56 1 A 4070 % I I 58 R k7 S8 A v i o ik — B ket . 7
“ PR AR KA RRIR A 25" (P e AN R IERFAEAR VR ZE /R AR L) P, [ BRIEBETE
P T IRIRF (the Yugoslav war) WA —FE AR BRATIHAS T2 RUEME I, 3043 fdi AT H:
TEJE PR G FI e rp AR, TR RICT “ S8 2KM”  (complete dependence) &L F Y52
WA o TEANI B it -

BAR, ABRERLEBFRTAEGFMA L, THFRTEHRALR, PEENEFAKTLEX—
Sy, EEXRELT, RMBERAEEZZHDAY, FRBELBTHHAL B RZ 86 IE
*A, RARLSBEROXAZAWRESE, AETHRTIZEAROREAMRT - oD

XA, PTARREN “HEE AR (constructive agency) FUFIWTHRIE, ERIPLH LR
FANAT HFRH T E R ZMAEI, WA E B 2/ 468 728 BUA R I ARE, X Fr i T AE
MELIUEW , 5 12 v S A AR AL B B AACES 2 PR ARAT B4 T 0 o [ PRk e Xob ik — D) i) 2 J i
BT — W ERA R Grimh, N 2R AR RIGERES S T BT R, SO e WA ZE B4R G
FEIEIRYEM I TTAT o SR, 2 ke A AT AT PR 2 T LA B [ S 1) 4 i PO S 1R 22 S FH X — it
Mo FR, 3k —JEUUTE RN ARG Be i BAR B AR B 2245 3] TR &g . 7E 2004 4R 1Y
LIRS AR R Z FURR S I 2" BRI ABOL Bell 8] 17— 26 AR, X8 27
37 TIEE R 22 UL AN [ S5 AR 2 v P (9 901 4 19— A PR PR R 22 FUAMEB I R ) 0 2R 2 S0 11
WMEEME R EE . 2, WINABGEBER I, 77— HmuE sl 1 # ot id e AAAT N
AR BB DT, 33 il TR S AL 40 B 7R 8 0 (Transdienstrian) 7385 32 %
BTt B . @

LS STFF IR AL, RIS R ELRE AL S LR A AR N A 2 BUR M EHBORI T A,
HXAAFREA ACEE, s o e R LA 6 IR THEE B B0k B s, I8 A RS A e
PAZS B ALE PR BV A FR A ST STE, XA DA 2wl 7E St B ] R A v A B A
HAT TSR R

ER MR REUE DI AL B ZE G 2R N m A B B0 18 S s il , s ARS8 OB E A1 00 T
YEHAT N, R EREDE?

FANTPRAET —FB D hE X MBI

+ RPFERESIMRMARSHIEO
T G PRk 2R B 2 A A AR R 1 70 S e O PSR (10 0 R MU 9 2405, LA

B S T A A RS A B 45 38 22 (R0 ) I T R $H A SR A S AT A P Jor R L2 A5 6 B
(8o S T AL [E S 1 20 [ S A2 22 R e 55t A R B, DR ALE 88 22 OR o /) Y R

@O Judgement of 26 February 2007, para. 392.
@ Judgement of 8 July 2004, para. 393 ff.
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3, R AR LR TR AL A A ], Hs SR AR AN T B . TEXFELL T, A
HAHA R T 55 B e mtdlne, B, BEEABER HA M E ARG F LS
MFE T, ASCICRIINSL G, LS sRZ IR ), R e LA BN, 3R
PHAB S (0 A1 5 N 52 B0 AU S2AZ AL B 2 22 ORI 55 B 1 1T TR, AN S — N R el 50
TNE AR R 28 W L 2 AP T FE R A, B — AT BB 1 [ R P e s
B [ ST A FA S A2 B AR R SR AR R AP I A R, 255 3 301 A 1941 4R 19
CHREEIRIGHR) TR 1948 ARfY LR IR AE [ BRG] A a4 8 S R A
JELOU), e 0 7 ] AR [ A T2 e 2 A A A 2 IR AT SE P RV REARL, X R4
A REAURIA R 2 1 0 FE S RS AT HS MR A 55, DAB Ik o 3 RISt PR Rl 11 ZE
LR 5 15 | AR ACAAL AT o

UNHTATE, BAORALE G2 22 R w0 AAUREST 19 AT i 2 B s 2 AR P R BEAf DR X FAE 25
FLRA A E R S NG S pse il o XA RWAE A th TSk = AL AT TRE ST, X P
AE e R B ZE S 5 A TS B0 T Bsidnt B EARBREE , AR L se B T B e ol — 4 o HIX
] BEHCR T — 28 iy 75X A [ 45 2 R 22 R R A RS AN AT O I R SR REOR R B 7ESRE LR [
X, WETERLRARAZFE ML 2SRRGB INE R 2T AR, AR A w5 H Al A
TEFE BRI P 2B A, e RUPREER . BOA R ECE L2 i 3 SO X 284l iy
ok, JEARE WA . XL O0 T, AREE Ot [ TRy AN SRR AL AL A7 o il BB A B
(4, PR TE S ol e o 2 A k2Bt v T AN BT, LABDER AT A AR B IR . A, BREIIE
Kb B Lk AR Y TR 22 ORI 55 T BURAE AR T O B TS S 6 8 b, RO E RE RS I i X 4 w4 B
UL AR R, RIS B (at the source) FEHIFAE FHLIRAF

B Z AR A A T VRIS [ Al 2 i SO P TR A AR AR, B AR S RE R LR A
U R S AEAT P AGE SRS A RN, P E ORI (R B A
PRGBSI — BT AR, vEa, TS eCR T SRR R AR A E R Wk
BOL R LAt rsh S AR, RUA (BRGEER) 28 55 FrEZon g o & 3 5
VAR 1948 4R (I ARCE ) HASENIESS, EWIREHLE B4 B S0 55 55 1R WA 1 50
N AT A R AR A S T PN A N AT 8 T ™ B AR T X — LR LR A
%, MAEPRIERRE SR 55 o SR, B 5% (/S A WS R Y, JAT T vl AR 3]
— L LGP O IOARUE, X SERRAE AT DL UL B TS A el D AL E S 2 R W O™ AR AR
INBCFAFRING, R X Le /N R LRI NE &

FEIXTT T, B E RS — IR R A (1 55 0, AR IR FAE LR A m T, 55
INZpnizin NG 2SN, DU TR “ 50— AEER A, S 5E B sEuahsr” Mick T3,
BEETES|HT 1974 ARG R S TRSOC TR A E Lo X — R BOA R ik e LA —A

@ Francioni, “Export of Environmental Harm by Multinational Enterprises: Can the State of Origin be Held Responsible”, in
Francioni and Scovazzi (eds. ), International Responsibility for Environmental Harm, London, 1991.

@ Francioni, Imprese multinazionali, protezione diplomatica e responsabilita internazionale, Milano, 1979, Chapt. 4; id. “Four
Ways of enforcing the International Responsibility for Human Rights Violations by Multinational Corporations” , in Moreau and
Francioni (eds. ), La dimension pluridisciplinaire de la responsabilité sociale de Uentreprise, Aix-Marseilles, 2007, pp. 154 ff.

® Definition of Aggression Resolution (1974) GA Res. 3314 (XXIX), 1970.
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A AL R A/, BRI ARIE AR IS, X5 — R SR IRGERAT , H
FEEMEAR S T EIRITHI ST R oV X SRR I S AR, KT, RUEHS © BOA
ThAE” X —FRBRAF S A RAL, ORI G E AR | SRR, SILFE R, 7
R ARIEMEURMZE” XSS, S FA AR AL R R R D ZE SR 55, BE R AR —
M “AUKEZK” (on behalf of the State) RYIRIE, FIMIZR I XEFE T —PEK, Wik, B
TSN, RVE SO w AR FE A2 51 [ PRk A 29 TR, i 1 4 A 3 A w2 PRk ARk
KM IX— 2o IR, A EAERE R A A IS S AV E G2 2R w8 7 X7 A AR R i
FAREAL . 7EA5 [ [ A AL EE T B2t BT A5 Rh A R 0 MR AR 2 [ e T AR B FAE
TRAFIMEO T, X HREARPITE S M MR, A S E Fo i sl il 2 H A
NS AEFRLZRA TN, IRA, B 55 & —E BB 55, X288 055 AR
BR T HUAE x5 75—~ B A 0 T 4 i Gy o

A, AR R AR PR (9 BER R AL S TR PR A0 mI A LA A B R R A AV AT
TEBGPR R I o A% S BN B MR SR A RE S B, DL (CBRIRAMBAT) WA SO, et ]
AE BB ERIAT N o FEX — S, ARMELERS [ R BOE RO A5 T, AR IR, AL E %
FL RN T NIRRT B A, FF AT RAAE LR B W SCER IR R SRR XA A i R R
B o X JFUWRS T — 9 b R Ge b f s AT s il PR sh RO AT ok Bl 22 0 3, PO A
1 38 A A AR A AT b 5 5 ] A 9 B85 A ol AT s — B T o R RA B A IR A ) — B ]
4 SR AR H N 5% BARPRIR A 20K, 0 36 TR i Ak 2 AR T, S A4 T 6 438 i 15 T K
TEFRALS H R AR ] e NTE 5 19 2% F A B0 VF w] R BE b, R] Al LA PR3 2 W S Pz
VERY B

— HLSRT RV AT BE AL, & G AT H R A S35, BIDRE B i) 28 2 22 fR IR 55 02
Pyt DA BIRACH SRR o 3K — AU BB A 28wt . Aealas i 1 FBCE HT & SR L
Refa kA g FfER Y m, E T AR . e AR HAWF Z R Z PR T @

UERANE ZEF LR N it T A AR BE 2 ORI S5, BIANTEARYN . 7 T YA 5E [ 7 7 i
DNFRE B PREE T 208 A AR R IR A R L BCRAT A7), & [ WZ AR I MR 5514 o ) A
KIEE, RN EERG S A GHMAT RPN, HErksEA R NZeiksEs
BT AE FE AR, 5RO 5 RIBOT . AR B =Rk M, HAjX L5
WA T V22 [ A B IR RIAXT R

N T B7 1A R R s D X SE A, B A ] RS AR AR I B A RIVE FEF LR
Al R, AR BN AA T o4 0 R BT 45 PR IR e e itk — 28t R T g S )

H TR [ PRRA G 2 2 22 (R WA AT b AR R R 8 T sl AR T ThI AR A T 22 57 AU B

@© Ibid. Article 3 (g).

@ AFRINEFEFLARN T EERE ML, see the EUI project Pri-War. eu; DA M L WF%E: O. Quirico, National
regulatory Models for PMSCs and Implications for Future International regulation, EUI, Max Weber Programme, WP 2009/25

® See International Law of Export Control (Meessen ed. ), London, Dordrecht, Boston, 1992 ; Rotterdam Convention on the Prior
Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in International Trade, 10 September 1998, UNEP/
FAO/PIC/CONF 2; Basel Convention on the Control of Trans-boundary Movement of Hazardous Wastes and their Disposal, 22
March 1989, reprinted in 28 ILM 657 (1989).
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D HIR R A SC55 59— AR, R B R0 £ 98 s 7 — > 2R G e ) AR S IO A g W 0 L
i, PRSI AAE EFH LR ARG Bl 0] ZORTEL Rl B4R BE W 55 i wh S (1At 2 52 i 4 4
A KA R RE B 0T P RAE ZE g 22 O/ 2% mll 55 P 7 [ ) B [ IR BE B SR 32 (0 AT AR, akn]
T EBEAT RGN o S5 — T, SN PRI (reactive monitoring) P #F AL AL AR 2 H]
AR AN AT O I ELG R UKD i A 1 00 T 2 0 A o A R 73 FA B ZE S R A0 1 19 B [
o, ARSRIEFIRER, ARE BT EBRAIG ., ML T MARBURZLZU TAE AT LU R 2 &
GUAN SR WD TAE X LERLAAAE A 3 A A ORGR VR AR AL AU T R S I SR J5 i, 38 L
EPTCE S

SCHER RO SCO5 26, FFAN R BT RANE R R A mI R R E AR 15 2 4 1
255 AHSE B ARUR AL A R 54T o IXANAURABR D 18 AALSCSS Bl oA ] T A0 P 1 5 B
T AT AR BE PRI AN 1] BEARAE A DA, BT IO SR B B LA B ) SR e A v ) — 0]

N REFEERMEIERIPHX S

PAE Fr il i PR3P DAL ANBR T B 1R AAE ZE 30 22 R 28w ] UL AR AR A B S A A 55, iR G Ao
RBATHRI R, BFT ER ORI BRI T . K RIRIEAR A E F R RN A EEINEE
i BB PR DR RIER I B0 o AR i MLAT oA A BRI, IR T RERLEE: (1) XA
AR AR RERIEE R (2) BRI HILIRAYRELE B i (3) BN alhlh &l IR sl HL A
A ETPFaT . SR LRI AL B EF LR A RIS 1 rh, X S8R YA N 2 BT [ ik i — 0,
FERIEAE 2008 4F “Hi AR ARG L IEARE E 14T S S5 R RGO esh, X TR il
TRE G-I LR AAERSNLRAT N 2 T ABURERNZEE, IETFF LA R R EA
SCH5 RPN TR 2 B A ABUR FIAR A 4 ) R, BRI R & o BORBFE AP ST A — A
PRI %7 0E N % TS /S S ol i N D S = | RIS e g 7 /N B e ol e o= g EE|
K, HEERRERM R R AT, —Jr MR N ARIE R R e sk 2 R vk, BOA R BT
TEAT MR E0R s 53— T R N O AR JJE 2 I B [ A R 7 T AVE EF LR Al 58 2 1Y #
HAL

h BFEXS: BEXESRE

IR, BATAE T E B — ROV S5, VR NANE FE 32 OR A w) BR[O AT A — i S R
A5 — o, AT LU R S AR S AT A AR 2 18] A3 Y [ PR A VR IR AR AL o X P AR
XEFRE R LR A SR A EDR U B2 B, O TERRHER, Feil 2R, T
UFPESEEER, KAREFEFZEAFMN CEIASURLE, BRERAE E 3 2

O ZWEFF#HSC (The Montreux Document) , F 2008 4F 9 Hiiliad . # Ik MU H L5 A P PFEIE FH Al W A8 15 e (i S A
J. Cockayne et al, Beyond Market Forces,
@  XHRE AT AL S BUR XTS5 E TR B S A 0 DB A (0 B R, DB ] T X 2007 ARFE LUK K
IR IR At oh vP B NP R AA R AL T 09515 . See International Herald Tribune, Jan. 2, 2010, pp. 1 and 3.
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KEEN, LRSS AEE AT IR T 2T, DAREXU5 AT LR B B3 16 5 Y
YA o AN AR R o w003 Bl i S A R A iR R P AR SR AR SR A A I 3
FEL A Sy, WA T S . TERIE BITF 2 R0, RN E ZE S R ml AR
PR RIER BTy, AT Iy, X S0 ARAT Jy FUR AR 24 W) 61 52 9 2 UM ATT A9 8531 52 B
EIHFA R X S AL AR G 5T . X ARR IR Z BT ARSERAL, I D 52 B M T A R AR S A B
L R B A BELAS O 25 5 52 T, A I L TR 8w R R 5 LA G AR A B R S —— U i alt 2007
A NRER AR E T LIS 17 447 RO —alab LR F R i Sk 8. B EA
A [ 22 [ f8 45 A T A e 2 e S AN ZE R L DR 2 W B A R I 25 SRR B 1 PR A =R AR
AT R AT LUGE A 7E VA LA . BRSSO =R 5 04 S 2R 1R T T 95 VR SR A Bl b 34512 B g 1R
PRIAT N

+ @i

ARSI IR AN R 4 A BERT ST 1 B [ X AN ZE 2 22 R 2 AR AC AT 1 B SEAT 7R ) A
WL E BRE T B — BTN, X5 A IS IE 2, HAAE B R A w5 LR
AFE GRS, WA E SR 7o, ol S8 [ O 2Kk T N A E
MIFAE RN Rl —E R BN, IR E S DR IR s i, A5 7= B[
5T SRR, BESR TAEEF LA FERIRGE . @i B R Bt iRk
S MPIERRE . KT X e IREE, BFEANREREREIAT T ) [ PR, BEREHiE T8 =
MTTLENE, (XA ENe AN E EH LR A R AR R E R /R it 3 P AT, AR, e[
PRI BEFIARGEBE R S rh, “ARAEH" AR I AE R A2 AR 54T ek
BT ERIX— Sz bR

JI A T L8 U Jigs B 6T T i S AASCRITEE P A 325 AT D DA TR R A ARG o SR, BRSEER
W, REFERZRR RADONER TAE, s uih 20 BAREMA B @R U TAE, &
138 g o B L AR R A5 1 AT FE R X BT R ML A RIRIFANAT A B AR B 55 o Ak sessirhy, (R PR
R DL M ARG G 0 B RN YEAT A DA I I PR BR v SE T RICR B2 . A SO iR, 7 1 B AR
L, AR BREREIN ST AR E R — etk S5, aT R R sete Ik, & BBy kAL E
TR FIEARA TR L b SRR ANALEITT N o BEEXTRAE FER LR A R Qg . 7T
JEHIE M VT B R, AT PR AR B 1 A e/ MEFRRE 4228 22 (RN RHR AR ALY AU,
T7 AR E) TR A 55 A B BEEEA, 22X LG 2 w7 [ AR A 55 R AR A A
Wo SEREImE, & 5 DA o0 AL AR AR BOE 24 A9 M 2 1 B i, X 52 3 38 SR MR SR
ik, RS EZCRICT BiE I, (HRARZ0 R AR RICARAT M st e H AR EBRIE T,
N ZE 0N m) IEAE A BURF BRI AR B 2 AR BA PR 7 L2 Sl n] A7 AR AU AR, X Se 35 )
24 1B AT BEBEA N S BURFHRBE—i 00, FEXARIGOL T, Sl iRk A FH A Ak fBL~F- B K i Al
M A E ARG, RS EM (50 RMEEIFIS, RS LS

@O See International Herald Tribune, Jan.2, 2010, pp. 1 and 3.
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H AT AT B2 i ARIE RS RN, ARG SN mI DU BT L g s, im0 e %
FLARN T AT bR, B A DT R

Security and Human Rights in the Regulation of Private Military
Companies: The Role of the Home State

Francesco Francioni

( Translated by Zhang Wei and Sun Yuanyuan)
Abstract: Given the growing use of private military and security companies ( PMSCs) in the provision of
security services abroad, and the increasing risk they have on the human rights of population in host State,
it’s necessary to promote governance and oversights of these new actors on the international scene. By
several considerations, the article puts the focus on the home State as the addressee of human rights
obligation. Through analyzing the general international law and the articles of the International Law
Committee, there are three approaches to attribute to the home State of the PMSCs’™ acts. And the
substantive international human rights obligation that the home State has with respect to PMSCs includes
the responsibility to protect, the duty to provide access to court and judicial protection, and inter-State
cooperation.

Keywords: Private Military and Security Companies, the Home State, State Responsibility, Human Rights
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