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@©  https: //www. un. org/Depts/los/settlement_ of_ disputes/choice_ procedure. htm (last visited September 9, 2019).

@ MFWFE, TS E MY, hitps: //treaties. un. org/Pages/ ViewDetailsIIl. aspx? src = TREATY&mtdsg_ no = XXI -
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@ 2, Case concerning the Detention of Three Ukrainian Naval Vessels ( Ukraine v. Russian Federation) , Provisional Measures
(‘hereinafter Detention of Three Ukrainian Naval Vessels) , ITLOS, Order of 25 May 2019 ( Order) , paras. 30 —=32, 71, 73, 76;
also see Memorandum of the Russian Federation of 7 May 2019, paras. 12, 14, FEBA#GHE H B ARSTEI AN, Z R R
BT E PR R M (www. itlos. org)
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RES/73/194 (2018), %55 B,

® 2. Detention of Three Ukrainian Naval Vessels, Request of Ukraine for the prescription of provisional measures under article
290, paragraph 5, of the United Nations Convention on the Law of the Sea of 16 April 2019, para. 22,

@ & W, Detention of Three Ukrainian Naval Vessels, Note verbale from the Embassy of the Russian Federation in the Federal
Republic of Germany of 30 April 2019, pp. 1 -2,

®  Z:WL Detention of Three Ukrainian Naval Vessels, Order, paras. 90, 113, 124,

© Z0 (RSIFRHAL), (ZHWHE) 201949 A8 H, 452 M.
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® The Joint Statement by the President of Ukraine and the President of the Russian Federation on the Sea of Azov and the Strait of
Kerch, 24 December 2003, in Law of the Sea Bulletin No. 54, 2004, p. 131. &% LRI ZTTH S A6 TV 3 1 Al
Z Wk £ 2)) (Treaty on Cooperation in the Use of the Sea of Azov and the Kerch Strait. ) %52 4%, EME: “Riflt. &
FUR LA B Al A A9 20 S0 BRS04 o 2= LR 9% I TR Tl 1 RO BURE A R 7E W RV R 2 AR T I A AT B .7 %)
[ Detention of Three Ukrainian Naval Vessels, Memorandum of the Russian Federation of 7 May 2019, p. 4, note 8,

© & W, Detention of Three Ukrainian Naval Vessels, Order, Dissenting opinion of Judge Kolodkin, para. 17,
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@ Z W Detention of Three Ukrainian Naval Vessels, Memorandum of the Russian Federation of 7 May 2019, para. 10,

@ W, Detention of Three Ukrainian Naval Vessels, Order, para. 22,

®  Detention of Three Ukrainian Naval Vessels, Memorandum of the Russian Federation of 7 May 2019, para. 15.

@ W, Detention of Three Ukrainian Naval Vessels, Order, Declaration of Judge Lijnzaad, para. 4,

® 2, Detention of Three Ukrainian Naval Vessels, Request of Ukraine for the prescription of provisional measures under article
290, paragraph 5, of the United Nations Convention on the Law of the Sea of 16 April 2019, pp. 11 - 12, note 56,

© Detention of Three Ukrainian Naval Vessels, Order, Verbatim Records, ITLOS/PV. 19/C26/1, pp.4, 13.

@  Detention of Three Ukrainian Naval Vessels, Order, Separate Opinion of Judge Jesus, para. 13.

® Z W Corfu Channel Case ( United Kingdom v. Albania) , Judgment of 9 April, 1949, 1. C. J. Reports 1949, p. 4,

@ Z:U the “ARA Libertad” Case ( Argentina v. Ghana), Request for Provisional Measures, Order of 15 December 2012,
paras. 30, 33 -34,

@ Z: W, Detention of Three Ukrainian Naval Vessels, Order, para. 50,

@ N, SIEEEYCON S RAPER AT AR R A S T, W 1TLOS 3¢ F 4w Ak 2 di vk R A g B o ek, E—4
R EmIG AR, 2 W, Detention of Three Ukrainian Naval Vessels, Order, Separate Opinion of Judge Lucky, para. 21,
B2 EVEE NN S — RN X ZE S ML R IR S50, Detention of Three Ukrainian Naval Vessels,
Separate Opinion of Judge Gao, para. 50,
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Detention of Three Ukrainian Naval Vessels, Order, para. 64.
Ibid. , para. 65.

Ibid. , para. 66.

Ibid. , para. 67.

Ibid. , paras. 68, 71, 73.

Ibid. , paras. 68 —70.

Ibid. , para. 72.

Ibid. , para. 74.

Ibid. , paras. 75 -76.
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@ #ltn, R. R. Churchill & A. V. Lowe, The Law of the Sea ( Manchester University Press, 3rd edition, 1999), p. 426, James
Kraska, “Military Operations” , in Donald R Rothwell et. al. (eds), The Oxford Handbook of the Law of the Sea ( Oxford
University Press, 2015), p. 873.

@ 2 Informal Single Negotiating Text (part IV) , 21 July 1975, A/CONF.62/WP.9, art. 18 (2) (c¢),

® 2 W Informal Single Negotiating Text (part IV), 6 May 1976, A/CONF. 62/WP.9/Rev. 1, art. 18 (2) (b); Revised Single
Negotiating Text (part V), 23 November 1976, A/CONF. 62/WP.9/Rev.2, art. 18 (1) (b),

@ 2 W, Informal Composite Negotiating Text, 15 July 1977, A/CONF. 62/WP. 10, art. 297 (1) (b),

®  Detention of Three Ukrainian Naval Vessels, Memorandum by the President of the Conference on document A/CONF. 62/WP. 10,
22 July 1977, A/CONF. 62/WP. 10/Add. 1, in Official Records of the Third United Nations Conference on the Law of the Sea,
Vol. VIII, p. 70.
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@®  Detention of Three Ukrainian Naval Vessels, Order, Dissenting opinion of Judge Kolodkin, para. 9.

@ 1969 4F (b SRLATEALY) B 31 4F05 32 4%

® W, Detention of Three Ukrainian Naval Vessels, Order, Declaration of Judge Kittichaisaree, para. 4,

@ I, René-Jean Dupuy and Daniel Vignes (eds. ), A Handbook on the New Law of the Sea, Vol. Il ( Martinus Nijhoff Pub. ,
1991), p. 1362,

® £, Shabtai Rosenne & Louis B. Sohn (Vol. eds. ), United Nations Convention on the Law of the Sea 1982: A Commentary
Vol. V (Martinus Nijhoff Publishers, 1989) , p. 135,

©® Ibid.

@ Ibid.

® The 58th Plenary meeting, 5 April 1976, A/CONF. 62/SR. 58, in Official Records of the Third United Nations Conference on the
Law of the Sea, Vol. V, pp. 11 =12, para. 35.

© 2 W, René-Jean Dupuy and Daniel Vignes (eds. ), A Handbook on the New Law of the Sea, Vol. Il ( Martinus Nijhoff Pub. ,
1991), p. 1362,

@ Mark W. Janis, “Dispute Settlement in the Law of Sea Convention; The Military Activities Exception”, (1977) 4 Ocean Deu.
& Int’l L 51, p. 63.
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19 Ocean Dev. & Intl L 445, pp. 447 - 448, Tahidli KNy “BshA M2 —M EEEHEFEE A H.” James Kraska,
“Military Operations”, in Donald R Rothwell et al. (eds), The Oxford Handbook of the Law of the Sea ( Oxford University
Press, 2015), p. 879, F/RFFEIAHXNEFEZE MM ERAT@E B, BaHF (A%) By, tF
st AT A B E SRR, Charles E. Pirtle, “Military Uses of Ocean Space and the Law of the Sea in the New
Millennium” , (2000) 31 Ocean Dev. & Int’l L. 7, pp.7 -38.

Z: W, Detention of Three Ukrainian Naval Vessels, Memorandum of the Russian Federation of 7 May 2019, para. 29,

Z: I, Detention of Three Ukrainian Naval Vessels, Order, para. 59,

Ibid. , para. 52.

Ibid. , paras. 73 -75.

Z: 0L R. R. Churchill & A. V. Lowe, The Law of the Sea (Manchester University Press, 3rd edition 1999), p. 99,

@ Bernard H. Oxman, “The Regime of Warships under the United Nations Convention on the Law of the Sea”, (1984) 24
Virginia Journal of International Law809, p. 815.

Z: W, Detention of Three Ukrainian Naval Vessels, Order, para. 110,

® 06 e

Ibid. , Separate Opinion of Judge Gao, paras. 33 —34.
0 W Detention of Three Ukrainian Naval Vessels, Order, para. 60,
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obligations, it is required to prove an intention of the Parties to be legally bound, which reflects the
principle of state consent. This intention should be determined on the basis of an objective examination of
all the evidence, especially the terms used by the parties, context and subsequent conducts. Therefore,
States are required to be discreet in their words and actions when negotiating and concluding treaties as
well as expressing themselves in international communications.
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The “Military Activities Exception” in Article 298 of the
LOS Convention: A Note on Detention of Three Ukrainian
Naval Vessels ( Provisional Measures) before the ITLOS

Gao Jianjun

Abstract; In its 2019 order on provisional measures in Detention of Three Ukrainian Naval Vessels
( Ukraine v. Russia), International Tribunal for the Law of the Sea interpreted and applied the “military
activities exception” provided for in article 298 of the UN Convention on the Law of the Sea, and
concluded that the exception was not applicable in the Case. The approach of the Tribunal greatly
restricted the scope of this exception, and the finding of the Tribunal that even if one State used force
against the foreign warship, the conduct may still constitute a law enforcement operation might have an
adverse effect in practice. The navigation of Ukraine’s warships per se should be treated as a military
activity. Considering the tension between the Parties before and after the Kerch Strait Incident, the
disputed waters where the Incident occurred, and the conduct of Russia involving use of force against
foreign military ships, the activity of Russia should also be treated as a military one.

Keywords: Military Activities Exception, Kerch Strait Incident, Detention of Three Ukrainian Nawval

Vessels , Provisional Measures
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