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@ S. S. Lotus (France v. Turkey), Judgment, P. C. L J. (ser. A) No. 10, 1927, p. 19.

@  AHEC TR A E TR RIALE], EERZ ARG R A BT MR . AT L, REFEPRR R RE L
W T AR MR B AR . B, AR (BB EZETE) A 1971 480, HOCRAREH#HTEIT, Hilid K2R, H2E—
TR EANW R R A A R AESC” (living documents) , See Jessica Liang, “Modifying the UN Charter through
Subsequent Practice; Prospects for the Charter’s Revitalization” , (2012) 81 Nordic Journal of International Law 1, pp.4 -5,

® See Daniel Abebe, “Cyberwar, International Politics, and Institutional Design”, (2016) 83 The University of Chicago Law
Review 1, pp. 4 -5.
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PRUESD e SR, A 23 i 1 R A T U 2 P B 1 e o ] A B A 1 R R4 7
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@ Eyal Benvenisti, “Margin of Appreciation, Consensus, and Universal Standards”, (1999) 31 New York University Journal of
International Law and Politics 843, p. 845.

@ ZWIMIE: (AR 3 AW SR, 4 CRRERIEATFIE) 2005 455 3 0] %52 (R
AR E PR BT M b s AT, 2 (BOREBREEIFIE) 2015 4R35 2 ).

® William W. Burke-White and Andreas von Staden, “Private Litigation in a Public Law Sphere; The Standard of Review in
Investor-State Arbitrations” , (2010) 35 Yale Journal of International Law 283, p. 286.

@ TR A mARTAHEN . BRUN I S HONE AT, 3 OPEHSRABEIT A Beosdl) 2012 4R55 4 0], 4% 65
iy

® James Crawford, Brownlie’s Principles of Public International Law ( Oxford: Oxford University Press, 8th edn, 2012), p. 666.

© See Dean Spielmann, “Whither the Margin of Appreciation?”, (2014 ) 67 Current Legal Problems 49, p.51.

@ Yutaka Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence of the ECHR
(Belgium Intersetia, 2001), pp. 2 -3.

® Yuval Shany, “Toward a General Margin of Appreciation Doctrine in International Law?” (2006) 16 European Journal of

International Law 907, p. 909.
- 61 -



(EIBREFZR) 2018 £ 4 A

Tl A FE A A DU A RE R BB (discretion) o FZEMIE, %% RS 1EILIER
ARPE R TRER BRI (marge dappréciation) Aif; VX FE R ERPE YOS
TR, VR SEEPSE . ERERREME, iR (margin of appreciation) &%
WA T B RO Y e i AT @

BERHIFERARE L EEE A MR, HAARRME, H—, RS EPRER R
B X E AL A S S0AE Sk A E S UIRSC . EEPRIEE T, EPREBE A R 25
T I AR B A [ P 2 2R AT D R RE O o et S U )3 P 2 0 I B R LA X [
WAV RIS S E R RN, 52, QR EPR I 2 0 276 (deference) [
WAL ——E N BURT . AR B 5 A R ZRA T A A B A EAE 08 2 840 [l SR AL o S Rk
FEIATE B4 A A T A B 1t i ) 4038

H, Hod a5 2 1A 1 PR IR 5 20 29 07 7R SUBAT IR A —Fp O 2. B A il it
VOV 3> 24 249 % = 2 S5 A IRy, T PR 2 2 R LR e LA S 5 b S0 s ] S5 AL O
HE I 3B AR TR AT I S AT AT SR I [ 50 4 RS ARCRI G, A R A ke 22 SC 1845 A0 oo
GEMIRLHR S SRTAT, 485G B 4P iR S, e A b N LA R TS U, H 2
TE FE AU BTSRRI B PR3P K L b R AL B T LIGE T, el @ Xt B 5 4 A diEE
55 B ML ) a0 EAE S IR IAE T

=, BORARHENR T ZARE (standard of review) [—FEA . Jis b, #ARHER
AR T, B A & LR T RO R R e 58S SR, 3% B A G ©
B AT BR I 1 1 Bt sl i B X A U AL 12 B sl s B e 1 o B R AR D TS 22,
T AARE SR T [ BRg RATURG Xk [l P 2 S A A E I T A 20K o R AR R A S ) 5K ] Pk
PRAILA T [ B B E 25 T SE 0 IR T, (HHOF AR R G B RIS A2 4, Hotl 52 3]
B A E PREAR IR 25 ©

HIE, 2B DA A M I U2 1 P R DR A LA 1 U [ PR L) X o S Rk A 9 TA
SEAL, RN, 32 SO A 52 8 (] P B PR LR ) 36 R AL I 2R 28R, BRoxT [ S AILAG A E (19

@® See Greece v. the United Kingdom, App no. 176/56, Report of the European Commission of Human Rights of 26 September
1958, pp. 116 —119.

@ See Handyside v. the United Kingdom , ECtHR Judgment of 7 December 1976, para. 22.

® G (deference) FEBRAF F: ER LKA IEM 1M €, MO IZAE 55 B 4 HAL A NSNS, See Howard Richards,
“Deference” , (1964 ) 74 Ethics 135, p. 138,

@ Eyal Benvenisti, “Margin of Appreciation, Consensus, and Universal Standards”, (1999) 31 New York University Journal of
International Law and Politics 843, p. 843.

G A FE I e fe VR T4 Rk RS A B 24, Yutaka Arai-Takahashi, The Margin of Appreciation Doctrine and the
Principle of Proportionality in the Jurisprudence of the ECHR (Belgium: Intersetia, 2001), pp.2 -3,

©® Lukasz Gruszezynski and Wouter Werner, “Introduction”, in Lukasz Gruszczynski and Wouter Werner (eds. ), Deference in
International Courts and Tribunals: Standard of Review and Margin of Appreciation ( Oxford: Oxford University Press, 2014),
p- 4.

@ Jan Bohanes and Nicolas Lockhart, “Standard of Review in WTO Law”, in Daniel Bethlehem et al. , (eds. ), The Oxford
Handbook of International Trade Law ( Oxford; Oxford University Press, 2009) , p.379.

® See Yuval Shany, “Toward a General Margin of Appreciation Doctrine in International Law?”, (2006) 16 European Journal of
International Law 907, p. 910.
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@ See Chiara Ragni, “Standard of Review and the Margin of Appreciation before the International Court of Justice”, in Lukasz
Gruszezynski and Wouter Werner (eds. ), Deference in International Courts and Tribunals: Standard of Review and Margin of
Appreciation ( Oxford: Oxford University Press, 2014), p. 319.

@  HEMEENRLE , ARk 2 B PR R B SN A AR S B bR, TR Y A R 0 B AR o TR R 1
AR, R R e EBRA L EBR RN 5 B R Z WA 43 B r s S . e, R ERF S
ST, BRI G4 BAAHHMUEECT . H—, 7E5RBMEE A — B0 ML T, 2029 EA B JCik S TE ) B Ax;
HZ, MTRTE T B SRR, BRI 2R 5L 2R U K S A ] BRIz 4, B 2 D2 R I A= A4 24 [ R
FGEFEI N AT, See Alastair Mowbray, “Subsidiarity and the European Convention on Human Rights”, (2015) 15 Human
Rights Law Review 313, pp. 313 -316.

® Dominic McGoldrick, “A Deference of the Margin of Appreciation and an Argument for its Application by the Human Rights
Committee” , (2016) 65 International and Comparative Law Quarterly 21, p.59.

@ George Latsas, “Two Concepts of the Margin of Appreciation”, (2006) 26 Oxford Journal of Legal Studies 705, p. 795.

® Steven P. Croley and John H. Jackson, “WTO Procedures, Standard of Review, and Deference to National Governments” ,
(1996) 90 American Journal of International Law 193, p. 212.

©® Stephen R. Tully, “ * Objective Reasonableness’ as a Standard for International Judicial Review”, (2015) 6 Journal of
International Dispute Settlement 546, p. 549.
@ Stephen R. Tully, “ * Objective Reasonableness’ as a Standard for International Judicial Review”, (2015) 6 Journal of

International Dispute Settlement 546, p. 549.
® Eyal Benvenisti, “Margin of Appreciation, Consensus, and Universal Standards”, (1999) 31 New York University Journal of
International Law and Politics 843, pp. 843 —844.
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@ Oddny Mjoll Arnardottir, “Organised Retreat? The Move from ‘Substantive’ to ‘ Procedural’ Review in the ECtHR’s Case Law
on the Margin of Appreciation” , European Society of International Law Conference Paper Series No. 4/2015, pp. 4 -5.

@ See Oren Gross and Fionnuala Ni Aolain, “From Discretion to Scrutiny: Revisiting the Application of the Margin of Appreciation
Doctrine in the Context of Article 15 of the European Convention on Human Rights” , (2001) 23 Human Rights Quarterly 625,
pp- 639 —643.

® See Julian Arato, “The Margin of Appreciation in International Investment Law” , (2014) 54 Virginia Journal of International
Law 545, p. 548.

@ See Yuval Shany, “Toward a General Margin of Appreciation Doctrine in International Law?”, (2006) 16 European Journal of
International Law 907 , pp. 922 -926.

® See George Latsas, “Two Concepts of the Margin of Appreciation”, (2006) 26 Oxford Journal of Legal Studies 705, p. 707.

© 7B (MSRWER) kb5 ENIES” #or, $H0F R OFRETE LRI R AR F A, 2 B B4 29 BAT N

] 33 B A AT 2 2 ) 3 2 4c Hh, See ECHR, “Brighton Declaration on the High Level Conference on the Future of the

European Court of Human Rights”, http: //www. echr. coe. int/Documents/2012 _ Brighton _ FinalDeclaration _ ENG. pdf

(last visited June 20, 2016) ; {55 15 SUCEA) HEIJFMEE, £4 M A48, See Council of Europe, “Protocol No. 15

amending the Convention on the Protection of Human Rights and Fundamental Freedoms”, http: //www. echr. coe. int/

Documents/ Protocol_ 15_ ENG. pdf (last visited June 20, 2016) ,
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Bosphorus Hava Yollary Turizm ve Ticaret Anonim Sirketi v. Ireland, ECtHR Judgment of 20 June 2005, para. 155.

Bosphorus Hava Yollary Turizm ve Ticaret Anonim Sirketi v. Ireland, ECtHR Judgment of 20 June 2005, para. 156.

M. S. S. v Belgium and Greece, ECtHR Judgment of 21 January 2011, para. 338.

Oddny Mjoll Amardottir, “Organised Retreat? The Move from Substantive’ to ‘ Procedural’ Review in the ECtHR’s Case Law

® e o e

on the Margin of Appreciation” , European Society of International Law Conference Paper Series No. 4/2015, p. 11.
Axel Springer AG v. Germany, ECtHR Judgment of 7 February 2012, para. 88.
See James Crawford, Brownlie’s Principles of Public International Law ( Oxford: Oxford University Press, 8th edn, 2012) , p. 666.
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Handyside v. the United Kingdom, ECtHR Judgment of 7 December 1976, para. 48.

Ireland v. the United Kingdom, ECtHR Judgment of 18 January 1978, para. 207.

Brannigan and McBride v. the United Kingdom , ECtHR Judgment of 26 May 1993, para. 43.

Handyside v. the United Kingdom, ECtHR Judgment of 7 December 1976, para. 22.

See Onder Bakircioglu, “The Application of the Margin of Appreciation Doctrine in Freedom of Expression and Public Morality
Cases”, (2007) 8 German Law Journal 711, pp. 713 =714.

Handyside v. the United Kingdom, ECtHR Judgment of 7 December 1976, paras. 21 —22.

Handyside v. the United Kingdom, ECtHR Judgment of 7 December 1976, para. 48.

Ireland v. the United Kingdom, ECtHR Judgment of 18 January 1978, para. 207.
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@ Rasmussen v. Denmark, ECtHR Judgment of 28 November 1984, para. 40.

@ See Rex D. Glensy, “Which Countries Count?; Lawrence v. Texas and the Selection of Foreign Persuasive Authority” , (2004 )
45 Virginia Journal of International Law 357, p. 361.

® Nicolas Bratza, “Living Instrument or Dead Letter-the Future of the ECHR” , (2014) 2 European Human Rights Law Review
116, p. 124.

@  Schalk & Kopfv. Austria, ECtHR Judgment of 24 June 2010, paras. 61 - 62.
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The Application of the “Margin of Appreciation”
in International Adjudication and Its Further Implications

Sun Nanxiang

Abstract; The Doctrine of Margin of Appreciation embraces the national discretion on the factual and
legal determinations in international adjudication. This doctrine has its legality and particular values, as
well as reflects the notion of judicial economy. In the field of human rights, the Margin of Appreciation
has become a relatively uniform approach. The Margin of Appreciation admits the domestic authorities’, as
well as the courts’, capacity to determination of public morals, national emergencies, and the situations of
the necessity. However, the Judges also deny the Margin of Appreciation in situations where there is a
regional consensus or an urging international trend. In practice, good faith review and procedural review
are beneficial to avoiding the arbitrary interpretation and application in domestic level. Recently, the
Margin of Appreciation has been clarified not only in disputes in WTO and ICSID, but also in the
International Court of Justice. Thus, doubtlessly, during the establishment of the global consensus, the
national identities shall be respected by the international through the application of the Margin of
Appreciation.

Keywords: the Margin of Appreciation, European Court of Human Rights, International Adjudication,

Treaty Application
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